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Recent  Court  Decisions 

National  Broadcasting  Company,  Inc.,  et  al.,  v.  United  States,  at  al.^ 

Columbia  Broadcasting  System,  Inc.,  v.  United  States  of  America,  et  al.^ 

The  Supreme  (.'ourt  in  the  above  ca.ses  had  before  it  the  separate 
appeals  of  the  NBC  and  CBS  networks  from  the  decision  of  the  special 
three  man  court  for  the  Southern  District  of  New  York  dismissing  their 
suits  to  enjoin  the  Federal  Communications  Commis.sion  from  enforcing 
its  network  regulations.  It  will  be  recalled  that  the  lower  court  dis¬ 
missed  the  cases  for  want  of  jurisdiction  on  the  grounds  that  the  Order 
of  the  Commission  did  not  determine  any  legal  right  which  was  review- 
able  under  Section  402(a)  of  the  Communications  Act  of  1934,  that  the 
Order  merely  promulgated  regulations  which  were  announcements  of 
policy  to  guide  the  Commission  in  the  future  administrative  action  it 
takes  in  the  consideration  of  license  applications.  The  Court,  however, 
was  of  the  opinion  that  the  Order  did  determine  legal  rights  reviewable 
under  Section  402(a)  of  the  Act  and  reversed  the  lower  court,  remand¬ 
ing  the  cases  to  be  heard  on  their  merits. 

If  the  decision  of  the  Supreme  Court  were  looked  at  from  the  stand¬ 
point  of  form  only,  it  would  appear  that  it  had  taken  jurisdiction  of  an 
administrative  action  before  the  final  determination  had  been  made,  and, 
therefore,  was  denying  the  administrative  process  the  place  in  our  gov¬ 
ernmental  setup  which  Congre.ss  intended  it  to  have.  However,  the 
Court  con.sidered  the  Order  of  the  Commission  from  the  standpoint  of 
substance  as  well  as  form,  and  reached  the  conclu.sion  that  a  final  deter¬ 
mination  had  been  made  but  such  determination  by  an  “over-refined 
technique”  had  been  made  to  appear  as  though  it  were  not  final. 

We  can  better  visualize  the  situation  before  the  Court  by  looking  at 
the  effects  which  both  the  appellants  and  the  appellee  claimed  the  net¬ 
work  regulations  would  have  upon  licensees  and  network  organizations. 
The  appellees  contended  that  since  the  regulations  were  merely  announce¬ 
ments  of  policy  and  were  not  directed  to  any  one  but  the  Commission 
itself,  the  status  of  a  licensee  or  a  network  was  not  changed  by  their 

» 316  U.  S.  mi.  decided  June  1,  1942. 

2  316  U.  S.  447,  decided  June  1,  1942. 
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promulgation,  that  both  parties  were  free  to  continue  to  enter  into  con¬ 
tracts  at  variance  with  the  regulations  without  any  fear  of  penalty  or 
sanction.  The  penalty  or  sanction,  if  any,  would  flow  from  the  future 
action  the  Commission  takes  in  its  review  of  license  applications.  The 
contention  of  the  appellants  was  that  upon  the  promulgation  of  the  regu¬ 
lations  legal  consequences  flowed  from  the  signing  of  an  afiiliation  con¬ 
tract  or  its  renewal.  The  licensee  knows  that  if  he  signs  a  contract  at 
variance  with  the  regulations  his  application  for  a  renewal  of  license 
would  be  denied  and  the  network  organization  knows  that  it  would  lose 
the  affiliation  contract  by  the  denial  of  the  license  application.  They 
argued  that  while  some  future  action  had  to  be  taken,  rights  were  deter¬ 
mined  by  the  promulgation  of  the  regulations. 

The  Court  observed  that  a  suit  to  enjoin  an  order  of  an  administra¬ 
tive  agency  under  the  Urgent  Deficiencies  Act  or  under  Section  402(a) 
of  the  Communications  Act  is  a  plenary  suit  in  equity,  and  that  regu¬ 
lations  which  determine  rights  generally  and  are  made  under  the  quasi¬ 
legislative  power  of  certain  administration  agencies  are  reviewable  under 
the  Urgent  Deficiencies  Act  and  Section  402(a)  of  the  Communications 
Act.  To  the  Court  the  network  regulations  did  determine  rights  gener¬ 
ally  and  were  made  in  the  exercise  of  the  Commission’s  rule-making 
authority  under  Section  303 (i)*  of  the  Communications  Act.  How¬ 
ever,  before  the  Court  could  say  the  Order  was  reviewable  it  had  to 
resolve  the  questions  whether  any  legal  consequences  flowed  from  the 
regulations  themselves  and  to  what  extent  the  sanctions  or  penalties  that 
would  result  from  non-observ'ance  of  the  regulations  depended  upon 
future  administrative  action.  The  Court  considered  it  a  foregone  con¬ 
clusion  that  a  licensee  who  renewed  bis  affiliation  contract  would  be 
denied  a  renewal  of  his  license  and  that  the  application  for  a  license 
would  be  rejected  where  the  applicant  executed  an  affiliation  contract  at 
variance  with  the  regulations.  To  the  Court,  the  consequences  were  loss 
or  denial  of  a  license  and  the  disruption  of  a  network  organization.  These 
consequences  were  considered  adequate  to  entitle  the  Order  to  a  review 
under  Section  402(a).  As  to  what  extent  the  regulations  depended  on 
future  administrative  action,  the  Court  found  that  the  applicability  of 
the  regulations  to  all  within  their  terms  did  not  depend  upon  the  future 
administrative  action  of  the  Commission  but  operated  to  control  such 
action  and  to  determine  in  advance  the  rights  of  others,  such  as  networks, 
affected  by  it.  An  order  was  considered  not  the  less  reviewable  under 
Section  402(a)  because  the  application  of  its  penalties  or  sanctions  to 
particular  individuals  might  be  delayed  until  their  enforcement  by  some 
other  action. 

The  Court  could  not  agree  with  the  arguments  of  the  appellees  in 
regard  to  the  injury  that  had  to  be  suffered  before  the  Order  was  review- 
able  under  Section  402(a).  The  appellees  contended  that  the  injury 

>  Section  303(i)  gives  the  Commission  "authority  to  make  special  regulations 
applicable  to  radio  stations  engaged  in  chain  broadcasting." 
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contemplated  under  Section  402 (a)  was  not  the  type  of  injury  which 
invokes  the  equity  powers  of  the  Court,  but  was  one  which  followed  from 
the  enforcement  of  a  penalty  or  sanction  and  not  one  of  business  conse¬ 
quences.  such  as  the  sufferinfj  of  an  irreparable  financial  loss  by  a  net¬ 
work  orKani/ation.  The  (’ourt,  however,  was  not  of  that  opinion.  It 
held  that  the  purpose  sought  to  be  accomplished  by  Section  402 (a)  would 
be  defeated  if  a  party  were  not  able  to  resort  to  it  to  avoid  reasonably 
anticipated  irreparable  injury  resulting  from  legal  consequences  of  the 
Commission’s  Order  merely  because  the  Commission  had  yet  to  refuse  to 
renew  a  license  or  to  cancel  a  license.  The  networks  reasonably  antici¬ 
pated  irreparable  injury  was  a  loss  of  their  organizations  through  the 
cancellation  of  affiliation  contracts  which  they  had  shown  was  already  in 
the  making.  The  networks  were  considered  proper  parties  to  bring  the 
suits  as  their  rights  to  contract  with  radio  station  licensees  were  affected 
by  the  regulations  even  though  the  regulations  were  not  directed  to  them. 

The  Court  could  not  find  any  adequate  basis  for  requiring  the 
appellants  to  seek  relief  by  intervention  in  a  proceeding  on  an  applica¬ 
tion  for  a  license  reviewable  under  Section  402(b).  It  did  not  believe 
that  it  provides  a  basis  for  restraining  enforcement  of  the  regulations, 
with  respect  to  other  affiliates,  pending  the  adjudication  of  their  validity. 
It  stated  that  without  a  review  such  as  could  be  had  only  at  a  trial,  it 
could  not  say  that  the  minute  promulgated  by  the  Commission  on  Oc¬ 
tober  31,  1941  contained  sufficient  inducement  to  affiliate  stations  to  cease 
cancellations  of  their  contracts  and  to  litigate  the  validity  of  the  regu¬ 
lations. 

In  summing  up  its  consideration  of  the  case,  the  Court  had  the  fol¬ 
lowing  to  say : 

'The  ultimate  test  of  reviewability  is  not  to  be  found  in  an  over-refined  tech¬ 
nique,  but  in  the  need  of  the  review  to  protect  from  the  irr^arable  injury 
threatened  in  the  exceptional  case  by  administrative  rulings  which  attach  legal 
consequences  to  action  taken  in  advance  of  other  hearings  and  adjudications 
that  may  follow,  the  results  of  which  the  regulations  purport  to  control.” 

In  a  strong  dis.senting  opinion.  Justice  Frankfurter  was  the  champion 
of  the  appellees’  arguments.  He  felt  that  the  (’ommission  was  essentially 
a  licensing  agency  and  that  all  its  activities  w’ere  directed  to  a  considera¬ 
tion  of  licenses.  It  seemed  to  him  that  the  network  regulations  were 
merely  announcements  of  policy  to  guide  the  Commission  in  the  consid¬ 
eration  of  such  applications,  and  that  they  were  not  final  but  were  sub¬ 
ject  to  revision  at  any  time  before  they  were  applied  in  an  action  in  con¬ 
nection  with  a  license  application.  lie  believed  that  the  lack  of  finality 
was  brought  out  by  the  (’ommission ’s  statement  that  it  stood  ready  at 
all  times  to  amend  or  modify,  if  feasible,  the  regulations  upon  petitions  of 
proper  parties,  and  in  the  promulgation  of  its  minute  of  October  31, 
1941  which  was  designed  to  protect  the  interests  of  station  licensees  who 
contested  the  validity  of  the  regulations.  He  was  deeply  concerned  with 
the  action  of  his  colleagues  in  taking  jurisdiction  of  an  administrative 
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action  which  appeared  to  him  not  final.  He  did  not  believe  that  business 
consequences  such  as  irreparable  loss  to  a  network  or"anization  were  an 
indication  of  finality  but  rather  something  that  could  occur  not  only  from 
the  promulgation  of  regulations  but  from  announcements  of  policy  in  an 
annual  report  to  Congress  or  even  in  a  press  release.  In  this  respect  he 
had  the  following  to  say : 

“Hardship  there  may  well  come  through  action  of  an  administrative  agency. 
But  to  slide  from  recognition  of  a  hardship  to  assertion  of  jurisdiction  is  once 
more  to  assume  that  only  the  courts  are  the  guardians  of  the  rights  and  liberties 
of  the  people.  ...  To  say  that  the  courts  should  reject  the  doctrine  of  ad¬ 
ministrative  finality  and  take  jurisdiction  whenever  action  of  an  administrative 
agency  may  seriously  affect  substantial  business  interests,  regardless  of  how 
intermediate  or  incomplete  the  action  may  be,  is,  in  effect,  to  imply  that  the 
protection  of  legal  interests  is  entrusted  solely  to  the  courts.  The  unbroken 
current  of  this  Court’s  decisions  in  construing  the  scope  of  judicial  review 
under  the  Urgent  Deficiencies  Act,  and  which  is  the  only  warrant  or  jurisdiction 
in  this  case,  repels  such  a  contention.” 

— J.  F.  F. 

National  Broadcasting  Company,  Inc.,  et  al.,  v.  United  States,  et  al.* 

Columbia  Broadcasting  System,  Inc.,  et  al.,  v.  United  States,  et  al.^ 

On  November  16,  1942,  the  network  cases  which  had  been  remanded 
to  the  special  three  man  court  for  the  Southern  District  of  New  York 
were  decided  on  their  merits.  On  motions  by  the  defense  for  summary 
judgments,  the  complaints  were  dismissed.  Tn  arriving  at  its  decision 
the  Court  closely  followed  the  philo.sophy  that  since  the  Communica¬ 
tions  Commission  had  been  given  certain  regulatory  powers  over  com¬ 
munications,  no  specific  provisions  in  the  Communications  Act  of  1934 
should  be  determined  as  restrictive  of  that  general  authority  unless  they 
admitted  of  no  other  interpretation. 

The  Court  considered  in  sequence  the  arguments  raised  by  the 
plaintiffs  in  their  complaints.  The  first  had  to  do  with  the  interpreta¬ 
tion  of  Section  303 (i)”  of  the  Communications  Act  of  1934.  The  plain¬ 
tiffs  contended  that  this  provision  was  intended  to  give  the  Commission 
only  control  of  the  power  of  wave-lengths  used  by  stations  while  con¬ 
nected  with  networks  for  chain  broadcasting.  To  determine  what  this 
provision  expressed,  the  Court  looked  into  its  legislative  history  and 
found  that  it  was  first  included  in  the  same  terms  in  Section  4  of  the 
Radio  Act  of  1927,  being  introduced  by  an  amendment  in  the  Senate 
which  originally  read  that  the  Commission  should  have  power,  “when 
stations  are  connected  by  wire  for  chain  broadcasting,”  to,  “determine 
the  power  each  station  shall  use  and  the  wave  lengths  to  be  used  during 
the  time  stations  are  so  connected  and  so  operated,  and  make  all  other 
regulations  necessary  in  the  interest  of  equitable  radio  service  to  the 

iQvil  Actions  16-178,  16-179,  U.  S.  Dist.  Ct.,  Southern  District  of  New  York. 
2  Section  303(i)  gives  the  Commission  "authority  to  make  special  regulations 
applicable  to  radio  stations  engaged  in  chain  broadcasting.” 
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listeners  in  the  communities  or  areas  affected  by  chain  broadcasting." 
The  Court  conceded  that  the  first  clause  of  this  draft  of  the  amendment 
was  limited  in  the  manner  the  plaintiffs  contended,  but,  setting  aside  the 
old  standards  of  statutory  construction,  held  that  even  though  there  was 
limitation  in  the  first  clause,  the  words,  ‘‘equitable  radio  service  to  the 
listeners,"  in  the  second  clause  were  comprehensive  enough  to  include 
authority  to  regulate  chain  broadcasting  generally  in  the  interest  of 
listeners.  It  then  resolved  this  point  by  concluding  that  the  Commission 
probably  had  authority  under  the  broad  terms  in  w'hich  the  amendment 
to  the  Act  of  1927  was  finally  enacted  to  issue  the  network  regulations. 
The  (’ourt  bolstered  this  holding  by  calling  upon  subdivision  (g)  of  Sec¬ 
tion  303  of  the  1934  Act  which  gave  the  Commission  the  power  to,  ‘‘study 
new  uses  for  radio,  provide  for  experimental  uses  of  frequencies,  and 
generally  encourage  the  larger  and  more  effective  use  of  radio  in  the 
public  interest."  Here  again  the  Court  said  that  the  second  clause  was 
not  to  be  construed  as  being  limited  to  the  objective  of  the  first  clause, 
but  that  it  should  be  read  by  itself.  It  believed  that  the  power  to  ‘‘gen¬ 
erally  encourage  the  larger  and  more  effective  use  of  radio  in  the  public 
interest"  brought  with  it  the  corresponding  duty  to  prevent  the  frustra¬ 
tion  of  this  purpose,  and,  therefore,  if  subdivisions  (i)  and  (g)  were  read 
together,  without  question,  subdivision  (i)  granted  power  to  the  Com¬ 
mission  to  consider  the  effects  that  network  contracts  have  on  radio  sta¬ 
tions’  selections  of  programs. 

Consideration  was  then  given  to  the  argument  that  the  only 
authority  the  Commission  had  with  respect  to  the  prevention  of  monop- 
olv  in  communications  was  specifically  delegated  in  Section  311  of  the 
1934  Act. 

The  (’ourt  agreed  that  by  Section  311  the  (,’ommission  w'as  bound  to 
refuse  to  renew  a  license  which  had  beim  revoked  by  a  court  as  a  penalty 
for  violation  of  the  anti-trust  laws,  and  that  the  Commission  could  re¬ 
fuse  a  license  whenever  the  applicant  had  been  finally  adjudged  guilty 
by  a  Federal  Court  of  attempting  unlawfully  to  monopolize  radio  com¬ 
munication  or  to  have  been  using  unfair  methods  of  competition.  How¬ 
ever,  the  (’ourt  reasoned  that  because  the  Commission  had  to  refuse  a 
license  or  could  refuse  a  license  in  compliance  with  Section  311,  the  con¬ 
clusion  did  not  follow  that  in  the  absence  of  an  adjudication,  it  was  re¬ 
stricted  from  appraising  the  effect  upon  broadcasting  of  restrictive  or 
monopoli.stic  practices.  It  held  that  the  Commission  was  as  competent 
to  decide  whether  an  applicant  is  likely  to  engage  in  them  as  it  is  to 
decide  any  of  the  other  issues  that  come  before  it. 

Two  Constitutional  objections  were  raised  by  the  plaintiffs.  The 
first  was  that  the  standard  of  public  convenience,  interest  or  necessity 
was  too  vague  to  be  applied  to  the  business  arrangements  of  a  station, 
and  the  other  was  that  the  regulations  invaded  the  Constitutional  right 
of  freedom  of  speech.  The  Court  held  that  the  standard  of  public  con¬ 
venience,  interest  or  necessity  was  definite  enough  when  applied  to  the 
choosing  of  programs  for  broadcasts.  It  con.strued  it  to  mean  that  there 
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should  be  the  widest  practicable  variety  in  the  choice  of  programs  avail¬ 
able  for  broadcasts,  and  that  in  the  choice  of  programs  a  system  should 
be  used  which  would  stimulate  and  liberate  the  ingenuity  of  those  who 
transmit  them  to  the  public.  In  regard  to  the  standard  the  Court  had 
the  following  to  say : 

"It  is  impossible  in  a  single  rubric  to  specify  all  the  occasions  to  which  it  will 
apply,  and  the  effort  at  specification  is  usually  abortive  for  they  cannot  all  be 
foreshadowed.  It  is  enough  if  the  delegated  power  be  so  defined  that  a  clue  can 
be  found  in  it  for  dealing  with  the  several  occasions  which  may  arise.  That 
seems  to  us  to  be  the  situation  here.” 

The  regulations,  according  to  the  Court,  w'ere  not  restrictions  on  free 
speech  because  by  them  the  Commission  would  coerce  radio  stations  to 
exercise  the  widest  possible  choice  in  the  selection  of  programs  to  be 
transmitted  to  the  public.®  It  considered  the  interests  which  the  regula¬ 
tion  sought  to  protect  to  be  the  same  as  those  the  First  Amendment  pro¬ 
tected,  stating: 

“The  interests  which  the  regulations  seek  to  protect  are  the  very  interests  which 
the  First  Amendment  itself  protects,  i.e.  the  interests,  first,  of  the  ‘listeners,’ 
next,  of  any  licensees  who  may  prefer  to  be  freer  of  the  'networks’  than  they 
are,  and  last,  of  any  future  competing  ‘networks.’  ’’ 

The  Court  then  resolved  the  argument  that  the  regulations  were  ar¬ 
bitrary  and  capricious  because  the  evidence  in  the  record  did  not  show 
that  the  regulations  would  serve  the  public  convenience,  interest,  or 
necessity.  To  the  Court,  a  long  and  pain.staking  investigation  had  been 
made  by  the  Commission  of  relations  between  networks  and  licensees,  and 
a  majority  had  concluded  as  a  result  of  the  investigation  that  stations 
should  be  given  a  larger  choice  in  the  selection  of  programs  without 
decreasing  the  .service  of  chain  broadcasting.  The  Court  also  found 
that  there  were  two  schools  of  thought  in  the  industry,  one  thinking  that 
prohibitions  would  destroy  chain  broadcasting,  the  other  thinking  just 
the  opposite,  that  each  school  had  stated  its  reasons  and  the  Commis¬ 
sion  had  chosen.  The  Commission  was  considered  by  the  Court  to  have 
been  established  to  make  such  choices  becau.se  “Congress  believed  it 
would  acquire  in  its  special  sphere  a  skill  which  courts  could  not  match.” 
Having  made  the.se  findings,  the  ('ourt  felt  that  the  measure  of  its  power 
was  to  .say  wliether  there  was  substantial  evidence  in  the  record  that  the 
added  freedom  given  to  stations  would  outweigh  the  reduction  in  oppor¬ 
tunities  to  the  networks.  It  felt  it  could  not  say  substantial  evidence  was 
lacking  for  looking  at  the  record  it  could  see  as  probable  truth  that  by 
the  regulations  networks  could  not  furnish  advertisers  with  the  time  of 
ail  of  its  affiliates,  but  it  could  also  .see  possibility  that  networks  had  such 
sufficient  hold  on  the  industry  to  stifle  competition  which  is  beneficial. 

*  This  reasoning  raises  the  question  whether  the  First  Amendment  was  ever 
intended  to  give  the  Federal  Government  the  power  to  coerce  freedom  of  speech  on 
others  or  whether  it  was  intended  to  merely  operate  negatively  to  prevent  the 
Federal  Government  from  denying  freedom  of  speech. 
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The  question  was  also  decided  as  to  whether  a  motion  for  summary 
judgment  was  proper  or  whether  the  case  should  go  to  trial  and  be  heard 
upon  evidence  taken  de  novo.  The  Court  felt  that  the  only  issues  it  had 
to  consider  were  whether  there  was  substantial  evidence  in  the  record  to 
support  the  Order  and  whether  it  was  arbitrary  or  capricious.  That  these 
questions  were  to  be  answered  by  an  appeal  upon  the  record.  It  did  not 
believe  Congress  ever  intended  that  when  the  Commission  established 
standards  for  refusing  licenses  the  .scope  of  review  should  be  any  larger. 
It  stated  that  if  it  made  a  new  record  it  would  not  know  what  use  to 
make  of  it  since  it  was  not  shown  by  the  complaint  that  the  Commission 
failed  to  give  adequate  notice  or  adequate  opportunity  to  present  evi¬ 
dence  or  to  give  an  adequate  hearing  upon  all  the  evidence.  The  Court 
went  on  to  say  that  if  the  new  evidence  should  contradict  the  findings 
of  the  Commission,  and,  therefore,  the  latter  were  reversed,  the  effect 
would  be  that  of  the  Court  substituting  its  judgment  for  that  of  the  Com¬ 
mission. 

With  respect  to  this  point,  the  Court  said : 

"We  have  no  such  power;  it  would  upset  the  whole  underlying  scheme  of  an 
expert  commission,  whose  orders  must  stand  or  fall  upon  such  evidence  as  it 
had  before  it." 

Three  other  arguments  were  considered  by  the  Court.  The  first  was 
that  the  Commission  in  the  regulations  had  laid  down  general  condi¬ 
tions  for  the  grant  of  a  license  instead  of  including  the  matter  in  the 
considerations  of  applications  for  license.  The  second  advanced  the 
proposition  that  the  Commission  did  not  find  that  the  practices  the 
regulation  forbade  worked  against  the  “public  convenience,  interest  or 
neces.sity,“  but  it  issued  them  upon  its  supposed  duty  to  deny  all  appli¬ 
cations  to  those  who  propo.sed  to  use  them  in  violation  of  the  anti-trust 
laws.  The  remaining  argument  was  that  the  determination  whether  the 
regulations  were  within  the  Commission’s  powers  was  a  question  of  jur¬ 
isdictional  fact  and  not  of  law  and,  therefore,  the  question  should  be 
considered  de  novo.  The  Court  quickly  dismissed  these  arguments.  It 
could  see  no  harm  in  preventing  a  general  declaration  of  standards  when 
apyilied  in  one  instance  they  would  become  a  precedent,  and  especially 
when  all  the  parties  at  bar,  e.xcept  the  co-plaintiffs  of  the  National  Broad¬ 
casting  (’ompany,  had  been  accorded  all  the  privileges  of  a  hearing  they 
would  receive  if  they  intervened  in  an  application  for  a  license.  In  rul¬ 
ing  on  the  second  argument,  the  Court  found  that  each  of  the  network 
regulations  “was  a  specific  exercise  of  power  addressed  to  a  particular 
practice  which  interfered  with  the  most  effective  use  of  radio  in  the  pub¬ 
lic  interest.’’  The  third  argument  was  concluded  by  the  Court  in  the 
following  words: 

"The  ‘networks’  are  indubitably  engaged  in  interstate  commerce  and  so  are  their 
‘affiliates,’  it  is  a  question  of  law,  not  of  fact  whether  the  regulations  are  within 
the  Commission’s  powers,  and  the  only  issue  of  fact,  assuming  it  can  be  called 
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such,  is  whether  there  was  evidence  to  support  the  findings.  Unless  the  dis¬ 
tinction  between  what  is  jurisdictional  and  what  goes  to  the  exercise  of  a  power 
is  to  disappear  altogether,  the  Q>mmission’s  jurisdiction  did  not  depend  upon 
whether  they  rightly  estimated  the  ‘public  convenience,  interest,  or  necessity.' 

F.  F. 


NaHonal  Broadcasting  Company,  Inc.,  v.  Federal  Communications  Commission  et  al., 
decided  September  12,  1942,  United  States  Court  of  Appeals  for  the  District 
of  Columbia. 

On  April  7,  1941,  the  Federal  Communications  Commis-sion,  issued 
an  Order  authorizin"  the  Mathewson  Radio  Company.  Inc.,  intervenor, 
to  operate  its  radio  station  WHDH,  at  Boston,  Massachusetts,  full  time 
with  5  kilowatts  power.  Previous  to  this  Order,  WHDII  was  a  one  kilo¬ 
watt  station  operatinp:  day  time  only  until  sunset  Denver  time  on  the 
frequency  of  850  kilocycles.  This  frequency  is  a  clear  channel  on  which 
station  KOA  operated  as  a  class  1-A  station  with  50  kilowatts  power. 
The  National  Broadcsustin"  Company  (KOA)  filed  two  petitions  to  inter¬ 
vene  in  the  proceedinjrs  before  the  Commission  on  the  WHDH  applica¬ 
tion  for  the  increased  facilities.  The  first  petition  was  filed  at  the  initial 
stapre  of  the  proceedings  and  the  other  petition  was  filed  after  the  Com¬ 
mission  issued  the  proposed  findings  of  fact  and  conclusions.  The  Com¬ 
mission  denied  both  petitions,  and  the  appeal  is  from  these  denials.  The 
Court  granted  the  repeal  and  reversed  the  Order  of  the  Commission  de¬ 
nying  the  second  petition.  Justice  Rutledge  wrote  the  opinon  for  the 
Court. 

The  first  question  considered  by  the  Court  was  whether  the  appellant 
had  a  right  to  appeal.  The  substantive  injury  of  which  the  appellant 
complained  consisted  of  the  creation  of  electrical  interference  after 
sunset  in  KOA’s  secondary  service  area.  The  Commission  argued  that 
the  Sanders  Brothers  '  case  estopped  the  Court  from  granting  an  appeal 
from  an  order  of  the  Commission  to  any  person  not  showing  financial 
injury.  The  Court  did  not  agree  with  this  argument,  holding  that  if 
this  were  true  broadcasters  like  churches  and  benevolent  institutions 
would  be  denied  the  right  to  appeal.  It  felt  that  Congress  had  no  inten¬ 
tion  to  exclude  these  broadcasters  from  taking  appeals,  and  that  it  fol¬ 
lowed  if  they  can  appeal  by  a  showing  of  other  than  financial  injury  so 
also  can  commercial  operators.  It  did  concede,  however,  that  the  injury 
must  be  substantial. 

The  next  question  to  be  decided  was  whether  the  appellant  had 
a  right  to  a  hearing.  It  held  that  the  licensee  acquired  something  of 
value  by  virtue  of  its  license,  that  the  label  it  had  was  not  important,  but 
it  was  a  status  which  the  Courts  offered  the  protection  of  procedural  due 
process,  notwithstanding  the  broad  rule-making  power  and  discretion 
given  the  Commission  concerning  the  manner  of  conducting  its  business. 

*  This  decision  is  now  before  the  Supreme  Giurt  on  appeal.  Argument  is 
scheduled  to  begin  about  February  lOth. 

1  F.  C.  C.  V.  Sanders  Brothers  Radio  Station,  309  U.  S.  470  (1940). 
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In  addition  to  tlie  guarantee  of  a  hearing  under  procedural  due  process, 
the  (’ourt  also  found  that  the  (Communications  Act  of  1934  provided  the 
appellant  with  a  statutory  right  to  a  hearing.  The  Court  arrived  at 
this  latter  conclusion  by  a  consideration  of  Sections  303(f),  309(a),  and 
subsections  (a)  and  (b)  of  Section  312.  The  Court  found  that  a  hearing 
was  provided  to  an  applicant  for  a  license  or  modification  of  license  by 
Section  309(a),  to  a  licensee  whose  licen.se  w’as  about  to  be  revoked  by 
subsection  (a)  of  Section  312,  and  to  a  licensee  whose  license  was  about 
to  be  modified  by  subsection  (b)  of  Section  312.  The  Sections  just 
enumerated,  according  to  the  Court,  specifically  and  expressly  gave  a 
hearing  as  a  matter  of  right  to  the  applicant  for  a‘  licen.se  or  modification 
of  license  or  to  the  holder  of  an  outstanding  license  whose  application 
or  license  was  the  subject  of  the  Commission’s  direct  action.  It  then 
considered  Section  303 (f)^  and  felt  that  this  Section  not  only  gave  a 
right  to  a  hearing  to  the  party  whose  license  is  affected  by  the  direct 
action  of  the  Commission  but  also  to  the  licensee  whose  license  may  not  be 
acted  upon  by  the  (,'ommission  but  who  suffers  electrical  interference  as 
a  result  of  the  Commission’s  action  on  another  license.  It  arrived  at  this 
conclusion  by  reasoning  that  the  hearing  policy  of  the  Act  was  to  afford 
a  hearing  to  parties  about  to  be  adversely  affected,  that  under  Section 
303(f)  the  party  would  not  be  adversely  affected  who  w’as  given  in¬ 
creased  power  and  full  time  operation  but  rather  it  would  be  the  licensee 
who  suffered,  from  this  grant,  electrical  interference.  It  said  that  to 
hold  otherwise  would  be  to  pervert  the  hearing  policy  of  the  Act,  and 
considered  it  significant  that  Section  303(f)  did  not  specify  that  the 
holder  of  the  license  directly  acted  upon  should  be  heard  such  as  in 
Section  312  but  that  the  prescribed  changes  should  not  be  made  “without 
the  consent  of  the  station  licensee,’’  who  could  be  the  licensee  who 
suffered  by  the  grant  to  the  other  licensee.  In  this  respect  the  Court 
said : 

“The  principal  concern  of  the  section  is  interference,  and  the  limitations  of  the 
proviso,  including  the  requirement  of  hearing,  relate  to  matters  most  likely  to 
cause  and  most  directly  related  to  interference.  In  contrast  with  Sections  3()9(a) 
and  312(b),  which  are  primarily  one-party  sections.  Section  303(f)  deals  with 
subject  matter  which  necessarily  involves  at  least  two  private  parties  in  addition 
to  the  Commission,  with  the  principal  occasion  for  difference  and  dispute  be¬ 
tween  or  among  them,  namely,  interference,  and  with  the  chief  causes  of  this. 
The  section  is  therefore  basically  a  two-party  or  multiple-party  section,  not 
counting  the  Commission.  This  is  true  notwithstanding  the  primary  clause/is 
cast  in  terms  of  delegating  rule-making  power  to  the  Commission  concerning  the 
subject  matter.” 

2  Section  303(f)  provides  that  the  Commission  shall  "make  such  regulations  not 
inconsistent  with  law  as  it  may  deem  necessary  to  prevent  interference  between 
stations  and  to  carry  out  the  provisions  of  this  Act :  Provided,  however,  That 
changes  in  the  frequencies,  authorized  power,  or  in  the  times  of  operation  of  any 
station  shall  not  be  made  without  the  consent  of  the  station  licensee  unless,  after 
a  public  hearing,  the  Commission  shall  determine  that  such  changes  will  promote 
public  convenience  or  interest  or  will  serve  public  necessity,  or  the  provisions  of  this 
Act  will  be  more  fully  complied  with.  .  .  .” 
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The  Court  then  concluded  that  Station  KOA  had  a  right  to  a  hearing 
under  Section  303(f),  that  this  right  came  into  being  when  the  Commis¬ 
sion  issued  its  proposed  findings  of  fact  and  conclusions  on  the  WHDH 
application.  To  the  Court,  the  hearing  on  the  application  of  station 
WHDH  was  one  under  Section  312(b)  until  the  proposed  findings  of  fact 
and  conclusions  were  made  public,  and,  therefore,  up  to  that  point  KOA 
could  participate  in  the  hearing  only  at  the  discretion  of  the  Commission. 

The  next  question  the  Court  considered  was  the  procedure  the  ap¬ 
pellant  should  follow  in  order  to  exercise  its  statutory  right  to  a  hearing. 
It  found  that  the  appellant  had  filed  a  petition  to  intervene  pointing  out 
the  loss  it  would  suffer  by  the  Commission’s  action  in  granting  WHDH’s 
application,  and  was  satisfied  that  this  statement  set  out  a  sufficient 
grievance.  The  Court  remarked  at  this  point  that  in  order  to  show  the 
Commission  that  one  had  a  statutory  right  to  a  hearing  there  had  to  be 
more  than  mere  general  allegations  in  the  petition,  that  while  it  should 
not  include  evidentiary  facts,  it  should  include  basic  as  well  as  ultimate 
facts  pointing  to  the  adverse  effect  that  would  result  to  the  petitioner 
from  the  Commission’s  propo.sed  action.  Turning  to  a  consideration  of 
the  extent  of  KOA’s  participation,  it  believed  that  the  appellant  should 
be  accorded  a  participation  in  keeping  with  the  essential  minima  for  a 
fair  hearing  guaranteed  by  procedural  due  process  but  beyond  that  the 
Commission  had  a  full  discretion  to  decide  how  extensive  the  participa¬ 
tion  should  be.  The  Court  pointed  out  that  such  a  policy  was  necessary 
if  the  business  before  the  Commission  was  not  to  become  bogged  down. 
It  felt  that  it  was  enough  that  only  the  proceedings  dating  from  the 
proposed  findings  of  facts  and  conclusions  should  be  reopened,  that  KOA 
should  be  presented  with  the  record  at  this  point  and  be  required  to 
specify  at  lea.st  in  a  general  way  the  issues  it  proposed  to  meet,  the 
findings  it  wished  to  contradict,  and  other  matters  against  which  it 
wished  to  raise  objection.  It  would  then  be  for  the  Commission  to  deter¬ 
mine  whether,  in  the  exercise  of  its  quasi-judicial  discretion,  the  inter¬ 
vener’s  participation  should  be  further  limited,  in  relation  to  the  produc¬ 
tion  of  evidence,  cross  examination,  argument  or  other  normal  incidents 
of  a  hearing.  To  the  argument,  that  even  though  Station  KOA  had  been 
denied  a  hearing  as  a  matter  of  right,  it  was  not  denied  any  rights  as  it 
was  allowed  to  intervene  as  an  amicus  curiae,  and  should  also  have 
participated  in  accordance  with  the  Commission’s  rule  No.  1.195,®  the 
Court  said  that  participation  at  the  sufferance  and  larges.se  of  the  Com¬ 
mission  is  not  the  same  as  participation  as  a  matter  of  right,  and  that 
KOA  was  entitled  to  the  former  intervention  irrespective  of  the  treat¬ 
ment  accorded  it  by  the  Commission  when  it  participated  as  amicus 
curiae. 

3  Rule  1. 195  provides  for  maintaining  in  the  office  of  the  ^cretary  a  record  of 
all  communications  received  relating  to  the  merits  of  any  application,  together  with 
the  names  and  addresses  of  the  senders.  When  the  date  for  a  hearing  is  set,  the 
secretary  is  required  to  notify  these  persons  that  they  will  have  opportunity  to  appear 
and  give  evidence.  Under  the  rule  they  are  not  precluded  "from  giving  any 
relevant  and  competent  testimony’’  because  they  lack  “a  sufficient  interest  to 
justify  .  .  .  intervention  as  a  party.  .  .  .’’ 
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Chief  Justice  Groner  and  Justice  Vinson  also  reached  the  conclu¬ 
sions  that  the  appellant  was  entitled  to  an  appeal  and  to  a  hearing  under 
Section  303(f).  They  thought,  however,  that  the  Court  should  go  further. 
They  expressed  the  belief  that  the  appellant  was  also  entitled  to  a  hearing 
under  Section  3r2(b).  In  their  joint  opinion  they  said: 

"Mere  the  application  of  Matheson  Q)mpany  for  an  extension  of  its  facilities  is 
in  effect  an  application,  as  we  have  said,  the  granting  of  which  will,  if  substance 
be  regarded,  modify  the  license  of  appellant,  in  the  circumstances,  we  think 
Section  312(b)  is  applicable  and  that  both  appellant  and  the  Matheson  Company 
were  entitled  to  participate  in  the  proceedings  as  parties  and  with  the  rights  of 
parties.  We  think  the  statute  contemplates  that  a  licensee’s  right,  although 
limited  and  defeasible,  shall  not  be  modified  or  destroyed  without  a  hearing. 
To  allow  a  hearing  only  after  proposed  findings  of  fact  have  been  made  is  to 
deprive  appellant  of  participation  during  the  crucial  period  of  the  proceeding — 
that  is,  when  the  evidence  is  being  taken  and  the  record  being  made  up.  Ap¬ 
pellant’s  interest  existed  from  the  beginning,  and  it  is  not  enough  that  that 
interest  was  considered  by  the  Oimmission.  It  is  axiomatic  that  one  whose 
rights  will  be  affected,  not  only  may  himself  engage  in  their  protection,  but 
must  do  so  affirmatively  and  at  every  step  in  the  proceedings — or  take  the 
consequences  of  his  default.’’ 

Justice  Stephens  agreed  with  the  conclusions  of  Chief  Justice 
Groner,  and  Justices  Rutledge  and  Vinson,  but  thought  it  necessary  to 
point  out  “that  a  station  license  issued  under  the  Communications  Act 
for  a  definite  term  for  the  conduct  of  a  broadcasting  business  requiring 
substantial  investment  is  more  than  a  mere  privilege  or  gratuity,”  that 
“it  is  a  thing  of  value  to  the  person  to  whom  it  is  issued  and  a  business 
conducted  under  it  may  be  the  subject  of  injury.”  He  remarked  that 
although  the  Act  spoke  of  hearings  “in  terms  of  licenses  and  rights  which 
are  undergoing  alteration,  suspension  or  revocation  through  direct  action 
of  the  Commission  thereon,  and  not  in  terms  of  rights  of  existing  licenses 
— such  as  those  of  the  appellant,”  he  believed,  “that  by  clear  implication 
the  safeguards  of  the  Act  operate  for  the  benefit  of  such  a  licensee  as  the 
appellant.”  He  further  stated,  “if  the  Communications  Act  were 
doubtful  in  its  recognition  of  the  existence  of  rights  in  licensees  and  in 
its  provision  for  hearings  upon  the  question  whether  the  public  interest 
requires  the  reduction  or  destruction  of  such  rights,”  he  thought,  “that 
it  would  be  the  duty  of  the  (Tmrts  to  construe  the  Act  as  recognizing 
such  rights  and  providing  for  such  hearings.” 

Ju.stice  iMiller  dissented  on  the  grounds  that  the  Sanders  Case 
e.stopped  any  party  from  a  right  to  appeal  who  could  not  show  financial 
injury  resulting  from  the  order  or  action  of  the  Commission.  He  stated 
that  every  true  injury  whether  initially  due  to  electrical  interference  or 
some  other  means  could  be  reduced  to  a  showing  of  financial  injury  even 
though  the  licensee  were  a  non-profit  organization  such  as  a  college,  a 
church,  or  a  benevolent  institution. 

Ju-stice  Edgerton  dissented  for  the  reasons  that  the  appellant  did  not 
make  any  showing  that  would  entitle  it  to  an  appeal  and  because  it  had 
not  been  deprived  of  any  rights  by  the  Commission’s  refusal  to  allow  it  to 
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intervene  in  the  hearing  on  the  WIIDH  application.  To  this  Justice, 
the  appellant  did  not  allege  any  substantial  injury,  as  the  interference 
which  would  result  from  the  grant  to  WHDH  could  be  interference  in 
some  isolated  section  of  KOA’s  secondary  service  area  which  intermit¬ 
tently  received  KOA’s  .signal.  In  his  estimation,  this  was  not  substantial 
injury,  and  without  any  showing  to  the  contrary  the  inference  could  be 
that  the  appellant  would  suffer  only  from  this  trivial  interference.  He 
did  not  believe  that  the  appellant  could  secure  a  hearing  under  Section 
309(a)  or  under  Section  312(b)  as  the  party  entitled  to  a  hearing  under 
those  sections  was  the  one  whose  application  or  license  was  the  subject 
of  direct  action  by  the  Commission.  To  him,  the  appellant  could  not 
qualify  for  a  hearing  under  Section  303(f)  as  his  license  was  not  modi¬ 
fied  with  respect  to  frequency,  power  or  time  of  operation.  He  stated 
that  the  only  thing  gained  by  the  grant  of  a  license  is  the  authority  to 
operate  a  station  in  accordance  with  the  provisions  of  the  license,  and 
that  KOA’s  license  did  not  contain  any  statement  that  KOA  would  be 
the  only  full  time  station  on  the  frequency  of  850  kilocycles.  His  dis.sent 
was  also  based  on  the  reasoning  that  the  Constitution  does  not  guarantee 
to  the  appellant  a  hearing  of  the  trial  type.  He  conceded  that  the  appel¬ 
lant  may  have  been  entitled  to  some  sort  of  hearing,  but  argued  this 
right  could  have  been  satisfied  without  permission  to  intervene.  He  de¬ 
clared  that  the  “appellant  was  entitled  to  no  more  than  a  hearing  reason¬ 
ably  adequate  to  protect  its  interests  and  rea.sonably  practicable  for  the 
Commission  and  the  public;  in  other  words,  to  a  fair  opportunity  to 
bring  its  facts  and  arguments  to  the  Commission’s  attention.’’  In  his 
opinion  such  a  right  had  been  satisfied  when  the  appellant  filed  a  brief 
and  made  oral  argument  as  amicus  curiae.  He  concluded  with  this  point 
saying: 

"Nothing  more  is  required.  It  was  not  formally  a  party,  and  some  aspects  of  a 
trial  at  law,  including  opportunity  for  cross-examination,  may  have  been  absent. 
To  rule,  as  the  majority  of  the  court  in  effect  do,  that  the  Commission’s  action 
was  therefore  erroneous,  is  to  cramp  the  administrative  process  by  forcing  it 
into  the  very  mold  which  it  is  designed  to  avoid.  Since  the  Commission  had  to 
decide  primarily  a  question  of  policy  and  only  incidentally  a  question  of  fact, 
the  technique  of  a  trial  would  have  been  clumsy  and  wasteful."  ♦ 

J.  F.  F. 

Scrippt- Howard  Radio,  Inc.,  v.  Federal  Communications  Commission. ^ 

On  October  10,  1939,  the  Commission  granted  without  hearing  the 
application  of  WOOL,  Inc.,  licensee  of  Station  WC’OL,  Columbus,  Ohio, 
for  a  construction  permit  to  change  its  frequency  from  1210  to  1200 
kilocycles  and  to  increase  its  power  from  100  and  250  watts.  The  appel¬ 
lant,  Scripps-Howard  Radio,  Inc.,  which  is  the  licensee  of  Station  WCPO, 

*  The  Supreme  Court  has  granted  certiorari  in  this  case,  and  argument  before 
the  Court  is  scheduled  to  begin  shortly. 

1  316  U.  S.  4.  decided  April  6,  1942. 
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Cincinnati,  Ohio,  operating  on  a  frequency  of  1200  kilocycles  with  power 
of  250  watts,  filed  a  petition  for  “hearing  or  rehearing”  requesting  the 
Commission  to  vacate  its  previous  order  and  set  the  WCOL  application 
for  hearing.  The  Commission  denied  this  petition  on  March  29,  1940, 
and  an  appeal  followed.  The  appellant  a.sked  the  Court  of  Appeals  to 
stay  the  ('ommi.ssion ’s  order  pending  the  disposition  of  its  appeal.  The 
(’ommission  opposed  the  issuance  of  the  stay  order  on  the  ground  that 
the  Court  was  without  power  to  grant  a  stay.  The  application  was  heard 
before  the  Court  sitting  with  three  judges.  Two  of  the  judges  upheld 
the  contention  of  the  Commission  and  the  other  dLssented.  A  motion 
for  rehearing  before  all  six  members  of  the  Court  was  granted.  The 
justices  were  equally  divided  on  the  question  so  it  was  certified  to  the 
Supreme  Court  of  the  United  States  which  ruled  that  the  Court  of  Ap¬ 
peals  had  the  power  to  issue  the  stay  order  requested.  Justice  Frank¬ 
furter  wrote  the  opinion  for  the  Court  and  Ju.stice  Douglas  wrote  a  dis¬ 
senting  opinion  in  which  Justice  Murphy  joined.  The  discus.sion  below 
deals  only  with  the  decision  of  the  Supreme  Court  on  the  stay  order. 

The  “all  writs”  statutes^  authorize  the  Courts  of  Appeal  to  issue  a 
stay  order  to  protect  their  appellate  jurisdiction.  It  is  designed  to  pre¬ 
vent  irreparable  injury  that  may  be  cau.sed  by  the  enforcement  of  a 
determination  of  a  lower  court  w’hich  may  be  in  error.  The  primary 
issue  in  this  case  was  whether  the  practice  of  the  Appeal  Courts  to  is.sue 
a  stay  to  protect  their  jurisdiction  could  be  exercise*!  in  connection  with 
its  power  under  Section  402(b)  of  the  Communications  Act  of  1934  to 
review  certain  types  of  orders  graMt<*d  by  the  Federal  Communications 
Commission.  Section  402(b)  is  silent  with  respect  to  a  .stay  order  while 
Section  402(a)*  expressly  provides  for  the  issuance  of  a  stay  order.  To 
the  Commission,  silence  in  Section  402(b),  considering  that  a  stay  is 
.specifically  authorized  in  Section  402(a),  had  .significance.  It  pointed 
out  that  Congress  in  enacting  the  Act  of  1934  relied  substantially  on 
H.  R.  7716,  72d  Congress,  a  bill  passed  by  both  houses  in  1933  but  which 
was  pocket  vetoed.  That  bill  provided  for  a  stay  in  connection  with  the 
type  of  orders  reviewable  under  Section  402(b).  The  Commis.sion 
argued  that  the  omission  in  the  1934  Act  of  any  provision  for  granting 
a  stay  meant  Congress  did  not  intend  that  a  stay  should  be  issued.  It 
supported  this  argument  by  the  obsers'ation  that  orders  review’able  under 
Section  402(a)  are  those  which  affect  private  interests,  irreparable 
injury  to  which  can  invoke  the  equity  powers  of  the  Court,  but  that 
under  Section  402(b)  the  orders  reviewable  involve  the  public  interest 
and  not  private  or  property  interests.  This  observation  premised  the 
Commission’s  conclusion  that  since  a  .stay  order  is  issued  in  connection 
with  an  appeal  to  annul  or  enjoin  an  order  alleged  to  cause  irreparable 

2  Judicial  Code.  8  262;  28  U.  S.  C.  377. 

3  Section  402(a)  makes  reviewable  orders  of  the  Federal  Communications  Com¬ 
mission  which  are  not  reviewable  in  accordance  with  Section  402(b).  Section  402(a) 
incorporates  the  procedure  for  review  contained  in  the  Urgent  Deficiencies  Act  of 
1913. 
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injury  to  private  rif?hts  the  issuance  of  a  stay  could  not  have  been 
intended  under  Section  402(b)  as  the  public  interest  only  is  at  stake. 

The  Court,  however,  did  not  afrree  with  this  rea.soning.  It  con¬ 
sidered  the  power  of  federal  courts  to  protect  their  jurisdiction  to  be 
applicable  to  the  review  of  administrative  orders  as  well  as  to  the  review 
of  determination  of  lower  courts.  It  agreed  that  ordinarily  court  review 
of  administrative  orders  is  limited  to  determining  whether  errors  of  law 
have  been  committed,  but  pointed  out  that  in  the  absence  of  a  stay  order 
irreparable  injury  could  occur  before  the  court  could  make  its  decision. 

The  Court  rejected  the  Commission’s  argument  that  the  silence  of  Con¬ 
gress  with  respect  to  a  stay  in  Section  402(b)  meant  that  such  a  writ 
was  not  to  be  available  in  connection  with  that  Section.  It  could  see  no 
significance  in  the  silence  of  Congress  when  it  relied  on  II.  R.  7716 
which  made  specific  provision  for  a  stay.  It  felt  that  (’ongress  had 
entirely  different  objectives  with  respect  to  that  bill  than  it  had  in 
relation  to  the  Act  of  1934,  that  the  former  was  intended  to  amend  the 
Act  of  1927  in  certain  particulars,  while  the  latter  presented  a  compre¬ 
hensive  scheme  for  the  unification  of  federal  regulatory  authority  over 
communications.  The  conclusion  the  Court  left  to  be  made  was  that  no 
interference  could  be  drawn  of  substantial  reliance  on  II.  R.  7716  when 
both  its  scope  and  content  were  so  widely  at  variance  with  those  of  the 
1934  Act.  The  Court  observed  at  this  point  that  if  reliance  were  placed 
on  H.  R.  7716  it  was  not  in  connection  with  judicial  review  because  the 
House  managers  of  the  1934  act  said  that  the  “provisions  of  the  Radio 
Act  of  1927  relating  to  judicial  review  have  been  included”  in  the  bill.^ 

The  Radio  Act  of  1927  contained  no  provision  dealing  with  the  authority  i 

of  the  Court  of  Appeals  for  the  District  of  Columbia  to  stay  orders  of  | 

the  Commission.  That  Court  however  issued  them  as  a  matter  of  course  ' 
whenever  they  were  considered  appropriate,  without  objection  by  the 
Commission. 

The  Court  then  considered  the  argument  that  under  Section  402(b) 
the  public  interest  only  is  at  stake  and  that  the  guardian  of  the  public 
interest  being  the  Commission  the  granting  of  a  stay  order  would 
involve  the  judicial  exercise  of  an  administrative  function.  It  conceded 
that  in  some  situations  the  stay  order  of  the  Court  would  in  effect  be 
nothing,  such  as  a  .stay  of  an  order  of  the  Commission  denying  an  appli¬ 
cation  for  a  license,  but  could  not  find  support  in  that  anrument  for  any 
reasoning  that  the  Court  did  not  have  the  power  “to  issue  a  stay  in  a 
situation  where  the  function  of  the  stay  is  to  avoid  irreparable  injury 
to  the  public  interest  sought  to  be  vindicated  by  the  appeal.”  The  con¬ 
tention  that  power  to  issue  a  stay  under  402(b)  is  lacking  because  public 
interests  are  at  stake  was  met  in  the  following  words : 

‘That  a  court  is  called  upon  to  enforce  public  rights  and  not  the  interests  of 
private  property  does  not  diminish  its  power  to  protect  such  rights.  'Courts  of 
equity  may,  and  frequently  do,  go  much  farther  both  to  give  and  withhold  relief 


*  H.  Rep.  No.  1918,  73d  Cong.,  2d  Sess.,  p.  47. 


Journal  op  the  Federal  Communications  Bar  Association  15 


in  furtherance  of  the  public  interest  than  they  are  accustomed  to  go  when  only 
private  interests  are  involved.’  An  historic  procedure  for  preserving  rights 
during  the  pendency  of  an  appeal  is  no  less  appropriate — unless  Congress  has 
chosen  to  withdraw  it — because  the  rights  to  be  vindicated  are  those  of  the 
public  and  not  of  the  private  litigants." 

Orders  reviewable  under  Section  402(a)  did  not  appear  to  the 
(’ourt  to  be  intrinsically  different  from  those  reviewable  under  Section 
402(b).  The  Court  held  that  the  two  sections  routed  appeals  to  different 
courts  merely  for  the  convenience  of  litigants.  Looking  at  the  legislative 
history  of  the  Act,  it  found  that  “Congress  provided  two  roads  to 
judicial  review  only  to  save  a  licensee  the  inconvenience  of  litigating  an 
appeal  in  Washington  where  the  (’ommission’s  order  arose  out  of  a  pro¬ 
ceeding  not  instituted  by  the  licen.see.  ”  As  an  illustration,  the  Court 
referred  to  the  review  of  a  modification  of  a  license  by  the  C’ommission 
on  its  own  motion  and  of  the  grant  of  an  application  for  a  modification 
of  license.  Although  both  cases  give  ri.se  to  the  same  issues  on  appeal, 
the  former  is  reviewable  under  Section  402(a)  in  the  appropriate  dis¬ 
trict  court  and  the  latter  is  reviewable  under  Section  402(b)  in  the 
Court  of  Appeals  for  the  District  of  Columbia.  Looking  at  other  legisla¬ 
tion  in  which  Congress  established  administrative  agencies  for  the 
exercise  of  its  regulatory  power,  it  could  not  find  any  general  policy 
regarding  the  power  to  stay  administrative  orders  pending  review.  In 
this  regard  the  Court  said: 

"The  various  enactments  in  which  the  staying  power  is  made  explicit,  as  well 
as  the  statutes  that  are  silent  about  it,  afford  debating  points  but  no  reliable 
aids  in  construing  the  Act  before  us.  One  thing  is  clear.  Where  Congress 
wished  to  deprive  the  court  of  its  historic  power,  it  knew  how  to  use  apt  words — 
only  once  has  it  done  so  and  in  a  statute  born  of  the  exigencies  of  war."® 

Justice  Douglas  in  his  dissenting  opinion  voiced  his  feeling  that 
the  provision  for  a  stay  order  in  Section  402(a)  and  the  absence  of  such 
a  provision  in  Section  402(b)  had  too  substantial  a  significance  to  be 
overlooked.  To  him,  this  significance  was  strengthened  by  the  reliance 
of  Congress  on  II.  R.  7716  in  the  framing  of  the  1934  Act.  He  could  not 
see  Congre.ss  omitting  the  provision  for  a  .stay  if  it  had  intended  to 
include  it  when  only  a  year  before  it  had  attempted  to  write  into  the 
statute  a  specific  provision  conferring  that  power.  Unlike  the  majority, 
he  did  not  agree  that  the  equity  powers  of  a  court  were  as  readily 
invokable  for  the  protection  of  public  rights  (the  public  interest)  as 
they  are  for  the  protection  of  property  or  private  rights,  and  therefore, 
in  the  absence  of  statutory  authority,  he  felt  the  stay  order  should  not  be 
available  to  a  private  litigant  for  the  protection  of  the  public  interest. 
To  him.  Congress  had  not  intrusted  the  vindication  of  the  public  interest 
to  private  litigants.  He  pointed  out  that  the  Sanders  ease®  requires 
injury  to  individual  interest  as  grounds  for  appeal  and  not  only  a  show¬ 
ing  that  the  public  interest  is  affected  adversely.  He  disagreed  with 

®  Emergency  Price  Control  Act  of  1942. 

«  F.  C.  C.  v.  Sanders  Bros.  309  U.  S.  470  (1940). 
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the  majority  that  the  power  to  issue  a  stay  iu  the  case  before  the  Court 
could  be  found  in  the  “all  writs”  statutes.  The  custodian  of  the  public 
interests,  to  him,  was  not  the  Court  but  the  Commission  whose  judprment 
and  not  that  of  the  Court  determines  whether  the  public  interest  will  be 
served.  He  said  that  the  protection  of  these  statutes  should  be  limited 
to  the  protection  of  its  jurisdiction,  w’hich  is  correction  of  erroi*s  of  law. 
He  concluded  that  in  this  case,  if  the  stay  was  not  "ranted  and  the  new 
facilities  were  built,  the  Court’s  jurisdiction  would  not  be  impaired. 

—J.  F.  F. 


U.  S.  V.  American  Federation  of  Musicians,  et  al.^ 

The  United  States  filed  suit  in  the  Federal  District  Court  at  Chica"o 
asking  the  Court  for  preliminary  and  permanent  injunctions  enjoining 
the  defendants  from  the  carrying  out  of  certain  practices  alleged  to  be 
in  violation  of  the  anti-trust  laws.  The  Government  contended : 

“That  the  defendants  have  adopted  the  means  and  engaged  in  the  practices 
aforesaid,*  with  the  intent,  purpose  and  effect  of  unlawfully  destroying  all  manu¬ 
facture  and  sale  in  interstate  commerce  of  phonograph  records  and  electrical 
transcriptions:  of  eliminating  all  competition  between  music  produced  by 
mechanical  means  and  music  produced  by  live  musicians;  of  depriving  the 
public  of  an  inexpensive  means  of  entertainment  over  the  air  in  restaurants, 
hotels  and  dance  halls,  and  in  the  home.” 

In  the  hearing  on  the  request  for  a  temporary  injunction,  the  Gov¬ 
ernment  argued  that  the  injunction  should  be  granted  for  the  following 
reasons:  (1)  The  exemption  of  labor  from  the  anti-trust  laws  is  limited 
to  controversies  involving  “terms  or  conditions  of  employment”;  (2) 
The  activities  complained  of  do  not  involve  “terms  or  conditions  of 
employment”  and  are,  therefore,  subject  to  prosecution  under  the 
Sherman  Act  as  a  combination  in  restraint  of  trade  or  commerce;  (3) 
Even  though  the  activities  of  the  defendants  concern  “terms  and  con- 

1  Civil  Action  No.  4541,  U.  S.  D.  C.,  N.  D.  of  Illinois,  decided  October  12.  1942. 

2  “(a)  On  June  25,  1942,  the  defendant,  James  C.  Petrillo  notified  Decca  Records, 
Inc..  Columbian  Recording  Corp.  and  RCA  Mfg.  Co.,  Inc.,  that  their  licenses  from 
the  AFM  for  employment  of  its  members  in  the  making  of  musical  recordings  would 
expire  July  31,  1942,  and  would  not  be  renewed;  that  from  and  after  Aug.  1,  1942, 
the  members  of  the  AF.M  would  not  play  or  contract  for  recordings,  transcriptions, 
or  any  other  form  of  mechanical  reproduction  of  music; 

“(b)  On  July  16,  1942,  the  defendant,  James  C.  Petrillo,  notified  the  NBC  that 
it  must  cancel  the  Saturday  afternoon  symphonic  broadcasts  of  the  high  school 
orchestras  from  the  National  Music  Camp  at  Interlochen,  Mich,  and  such  demand 
was  met.  These  concerts  have  been  broadcast  every  summer  for  12  years  as  a  part 
of  a  national  music  education  program  for  young  musicians; 

“(c)  On  July  27.  1942,  the  defendant,  AFM,  acting  through  its  local  union, 
ordered  all  AFM  bands  to  boycott  all  radio  stations  in  Southern  California  affiliated 
with  the  Don  Lee  Broadcastii^  System  for  the  purpose  of  forcing  Radio  Station 
KFRC  of  San  Francisco,  an  affiliate  of  the  Don  Lee  Broadcasting  system,  to  hire  a 
larger  and  more  expensive  orchestra,  although  no  dispute  of  any  kind  existed  be¬ 
tween  the  AFM  locals  and  any  radio  station  affiliated  with  the  Don  Lee  Broad¬ 
casting  system  except  Radio  Station  KFRC.” 
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ditions  of  employment”  they  represent  an  attempt  by  the  union  to  force 
employers  to  combine  with  it  for  the  purpose  of  restraining:  interstate 
trade  and  commerce  and  are,  therefore,  a  combination  between  labor  and 
non-labor  grroups  which  is  not  exempt  from  the  Sherman  Act.  The 
defendants  assigned  two  grrounds  for  their  motion  to  dismiss.  The  first 
was  that  the  Court  lacked  jurisdiction  by  virtue  of  the  Norris-LaGuardia 
Act  since  the  complaint  sets  forth  a  case  involving  or  growing  out  of  a 
labor  dispute ;  and  the  .second  was  that  the  complaint  did  not  state  a  case 
upon  which  relief  could  be  granted. 

The  Court  in  granting  the  motion  to  dismiss  reasoned  that  the  issue 
between  the  defendants  and  manufacturers  of  phonograph  records  and 
electrical  transcriptions  and  radio  broadcasting  companies  was  a  dispute. 
The  Court  said : 

"The  union  anti  its  members  contend  that  the  members  of  the  union  should  have 
the  exclusive  right  to  make  music,  while  the  phonograph  record  and  electrical 
transcription  manufacturers  and  broadcasting  companies  contend  for  the  oppor¬ 
tunity  to  have  music  made  by  means  of  phonograph  records  and  electrical  trans¬ 
criptions  and  by  amateurs." 

The  next  point  it  resolved  w'as  that  the  dispute  w'as  one  regarding  a 
“term  or  condition  of  employment.”  It  based  this  rea.soning  on  Section 
8(3)  of  the  National  Labor  Relations  Act*  which  said:  ”.  .  .  Nothing  in 
Sections  1  to  16  of  this  Title,  or  in  any  other  statute  of  the  United  States, 
shall  preclude  an  employer  from  making  an  agreement  with  a  labor 
organization  ...  to  require  as  a  condition  of  employment  membership 
therein.”  Having  decided  that  the  dispute  concerned  a  “term  or  con¬ 
dition  of  employment,”  the  Court  then  determined  that  it  was  a  labor 
“dispute”  within  the  meaning  of  Section  13(c)  of  the  Norris-LaGuardia 
Act.'*  It  then  concluded  that  it  had  no  jurisdiction  of  the  case  because 
Sections  4  and  5  of  the  Norris-LaGuardia  Act*  deprived  the  Court  of 
granting  injunctions  enjoining  activities  like  those  complained  of  when 
they  arise  from  a  labor  dispute.  The  Court  also  ruled  that  the  Acts 
complained  of  are  of  the  kind  specified  in  the  second  paragraph  of  Sec¬ 
tion  20  of  the  Clayton  Act®  as  not  being  subject  to  any  restraining  order 
or  injunction. 

The  Court  did  not  agree  with  the  Governments  contention  that  the 
union  was  bringing  about  a  combination  between  labor  and  non-labor 
groups  which  is  not  exempt  from  the  Sherman  Act.  It  held  that  the 
employees  through  their  union  sought  only  a  “contract  with  their  em¬ 
ployers  for  a  ‘closed  shop’  (in  a  sense  large  enough  to  include  a  shop 
which  excludes  not  only  non-union  workers  but  also  machines)  and  they 

^  Stat.  452.  C.  372:  29  U.  S.  C.  158. 

M7  Stat.  70.  C.  90;  29  U.  S.  C.  113. 
s  47  Stat.  70.  C.  90;  29  U.  S.  C.  104. 

«38  Stat.  738.  C.  323;  29  U.  S.  C.  52. 
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seek  this  contract  primarily  for  their  (the  servants’)  benefit  and  not  for 
the  benefit  of  a  non-labor  group.  ’ 


— J.  F.  F. 


Defamation  by  Radio  —  Emanuel  M.  Jotepliton  v.  Knickerbocker  Broadcasting  Co., 
Inc.  (Decided  December  7,  1942,  Supreme  Court  of  the  State  of  New  York, 
County  of  New  York). 

The  defendant,  Knickerbocker  Broadcasting  Company,  is  the  licensee 
of  Radio  Station  WMCA,  operating  at  New  York  City.  Plaintiff  is  a 
physician  and  surgeon,  and  in  October,  1941,  was  appointed  Chairman 
of  the  Public  Health  Committee  for  the  election  of  William  O’Dwyer,  the 
Democratic  candidate  for  mayor  of  the  City  of  New  York  in  the  Novem¬ 
ber,  1941  election.  Prior  to  this  time  he  had  been  appointed  a  medical 
inspector  in  the  Department  of  Health  of  the  City  of  New  York  and  was 
so  employed  during  the  years  1928  to  1940.  His  services  as  medical 
inspector  terminated  prior  to  his  appointment  as  chairman  of  the  Public 
Health  Committee  for  the  election  of  O’Dwyer. 

Plaintiff  in  his  complaint  charged  the  defendant  with  publishing 
and  circulating  through  WMCA  certain  false,  malicious  and  defamatory 
matter  concerning  the  plaintiff  and  his  profession,  contained  in  a  speech 
composed  and  broadcast  by  Mayor  LaGuardia,  to  wit,  “Some  nonde¬ 
script  discredited  doctor  whom  we  have  fired.’’  Plaintiff  claimed 
damage  in  the  sum  of  $100,000.00. 

Defendant  in  its  answer  stated  six  separate  defenses  as  follows : 

(1)  Mayor  LaGuardia’s  address  was  made  without  malice  and  constituted  a 
fair  and  proper  reply  to,  and  defense  against,  the  charges  made  by  the  plaintiff  in 
the  public  press  and  over  the  radio  against  the  conduct  of  the  Health  Depart¬ 
ment  of  the  City  of  New  York  by  the  LaGuardia  Administration.  It  was  di¬ 
rected  against  plaintiff  in  his  capacity  as  a  political  propagandist  and  was  made 
by  the  Mayor  in  the  belief  that  the  same  was  true  in  all  material  and  substantial 
respects  and  with  reasonable  and  probable  cause  for  such  belief. 

(2)  The  plaintiff’s  charges  against  the  administration  of  the  Health  De¬ 
partment  were  made  in  his  capacity  as  chairman  of  the  Public  Health  Commit¬ 
tee  for  the  election  of  O’Dwyer  and  not  in  his  professional  capacity.  They  were 
matters  of  great  public  concern  and  conferred  upon  the  Mayor  the  privilege 
of  disclosing  to  the  public  the  facts  relating  to  the  charges  and  plaintiff’s  record 
in  the  Health  Department.  The  Mayor’s  statements  concerning  the  plaintiff 
were  true,  made  without  malice  and  constituted  fair  comment. 


7  The  Department  of  Justice  filed  an  amended  complaint  on  December  24th 
which  reiterated  the  charges  of  conspiracy  in  restraint  of  trade  but  also  included 
the  charge  that  Petrillo,  through  the  recording  ban,  is  conspiring  to  force  550  non¬ 
network  affiliated  stations  off  the  air.  The  case  has  been  reopened  by  judge  Barnes 
and  will  be  reargued  on  February  8th.  At  the  present  time,  the  Interstate  Com¬ 
merce  Committee  of  the  Senate  through  a  sub-committee  headed  by  Senator  Clark 
of  Idaho  and  with  Herbert  Bingham,  former  President  of  the  F.  C.  Bar  Associa¬ 
tion  as  chief-counsel,  is  investigating  the  activities  of  the  American  Federation  of 
Musicians  and  James  C.  Petrillo. 
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(3)  This,  denoted  as  a  third  and  partial  defense,  combines  Defenses  (I) 
and  (2). 

(4)  Defendant’s  operation  of  Station  WMCA  is  subject  to  the  provisions 
of  the  Federal  Communications  Act,  which  provides  in  Section  315  as  follows: 

"If  any  licensee  shall  permit  any  person  who  is  a  legally  qualified 
candidate  for  any  public  office  to  use  a  broadcasting  station,  he  shall  afford 
equal  opportunities  to  all  other  such  candidates  for  that  office  in  the  use  of 
such  broadcasting  station,  and  the  Commission  shall  make  rules  and  regula¬ 
tions  to  carry  this  provision  into  effect;  Provided,  that  such  licensee  shall 
have  no  power  of  censorship  over  the  material  broadcast  under  the  pro¬ 
visions  of  this  section.  No  obligation  is  hereby  imposed  on  any  licensee  to 
allow  the  use  of  its  station  by  any  such  candidate." 

Mayor  LaGuardia  and  William  O'Dwyer  were  legally  qualified  candidates  for  the 
public  office  of  mayor  of  the  Qty  of  New  York  in  the  municipal  political  cam¬ 
paign  then  being  waged.  Prior  to  the  date  of  the  broadcast  by  Mayor  La¬ 
Guardia,  defendant  permitted  O’Dwyer  to  use  WMCA  as  a  legally  qualified 
candidate  and  was,  therefore,  required  to  permit  Mayor  LaGuardia  to  use  the 
station. 

Prior  to  the  broadcast,  a  copy  of  the  script  was  submitted  to  defendant. 
The  address  as  broadcast  was  not  false  or  defamatory  on  its  face  nor  was  the 
script  as  submitted  to  the  defendant.  The  defendant  did  not  intend  to  injure  the 
plaintiff  and  acted  without  malice  in  broadcasting  the  Mayor’s  address.  Under 
the  provisions  of  Section  315  of  the  Communications  Act,  defendant  had  no 
power  of  censorship  over  the  material  broadcast  and  no  right  or  power  to 
prevent  the  broadcast  and  was  privileged  in  permitting  the  .Mayor  to  use  the 
station  as  it  did. 

(5)  Defendant  was  obligated  to  afford  Mayor  Laguardia  the  same  opportun¬ 
ity  as  it  had  previously  afforded  William  O’Dwyer.  It  permitted  the  Mayor  to  use 
the  station  in  the  ordinary  course  of  business  and  in  compliance  with  its  legal 
duty  to  do  so,  and  without  malice,  and  was  privileged  in  permitting  the  Mayor 
to  use  the  station  as  it  did. 

(6)  Defendant  had  entered  into  an  agreement  with  a  well-known  and  reputa¬ 
ble  advertising  agency  to  broadcast  programs  on  behalf  of  the  United  States 
Party,  a  well-known  and  reputable  political  organization.  The  address  of  Mayor 
LaGuardia  was  a  part  of  that  program.  Defendant  carefully  inspected  the 
script  of  the  Mayor’s  proposed  address  and  found  no  matter  therein  false  and 
defamatory  on  its  face.  Any  defamatory  matter  that  may  have  been  uttered 
was  interpolated  into  .Mayor  LaGuardia’s  speech  without  defendant’s  prior 
knowledge,  without  any  warning  or  any  indication  to  the  defendant  that  the 
same  was  about  to  be  interpolated,  and  the  defendant  was  unable  in  the  exercise 
of  due  care  to  prevent  the  utterance  of  any  such  alleged  defamatory  matter. 
(The  language  complained  of  by  the  plaintiff  does  not  appear  in  the  script.  In 
the  script  Dr.  Josephson  is  referred  to  as  “a  disgruntled,  discredited,  former 
employe  of  the  Department  of  Health,  who  resigned  a  year  ago  after  having  been 
brought  up  on  charges  three  times  for  improper  conduct  during  his  career  in 
the  department.’’) 

Mr.  Justice  Was.se rvoprel  held  the  first  three  defenses  as  pleaded 
to  be  clearly  sufficient  in  law  and  not  irrelevant,  redundant  or  scandalous, 
but  his  decision  was  based  on  the  fourth,  fifth  and  sixth  defenses.  The 
followinjr  is  quoted  from  the  decision : 

"The  fourth  and  fifth  defenses  plead  qualified  privileges  under  Section  315 
of  the  Federal  Communications  Act.  This  section  prohibits  discrimination 
among  qualified  candidates  for  public  office  in  the  use  of  the  facilities  of  a  radio 
station  (the  basis  of  the  fifth  defense)  and  denies  a  right  of  censorship  to  the 
radio  station  (the  basis  of  the  fourth  defense).  The  person  who  uttered  the 
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alleg^  defamatory  matter  was  such  a  candidate.  Since  this  statute  creates 
certain  obligations  and  limitations  it  is  proper  that  the  owner  of  the  radio 
station  be  given  corresponding  qualified  privileges  against  liability  for  state¬ 
ments  which  it  has  no  power  to  control.  The  defenses  as  pleaded  are  sufficient. 

“The  sixth  defense  is  that  defendant  used  due  care  in  leasing  its  facilities 
for  the  program  in  question  and  in  examining  the  script  submitted  to  it.  It 
further  alleges  that  the  defamatory  matter,  if  any,  was  interpolated  in  the 
broadcast  speech  without  defendant’s  prior  knowledge  and  without  any  warning 
or  indication  that  it  was  about  to  be  interpolated  and  that  defendant  in  the 
exercise  of  due  care  was  unable  to  prevent  it.  The  ph>'sical  aspects  of  radio 
broadcasting  warrant  a  rule  that  if  the  management  of  a  radio  station  has 
used  due  care  in  the  selection  of  the  lessee  of  its  facilities  and  in  the  inspection  of 
the  script  it  should  not  be  liable  for  extemporaneous  defamatory  remarks. 

“Motion  in  all  respects  denied." 

— E.  D.  J. 


THE  PROPOSALS  OF  THE  ASSOCIATION 


Statement  of  Herbert  Bingham  before  the  House  Committee  on  Interstate  Commerce 

on  H.  R.  5497. 

(Continued  from  last  issue.) 

Paragraph  (d) — Condition.'!  Atta^'hed  to  Licenses 

Paragraph  (d)  of  our  proposal  appears  on  page  14-15  of  the  Com¬ 
mittee  Print.  It  is  an  exact  reproduction  of  Section  309  (b)  of  existing 
law,  included  here  as  a  matter  of  convenience  in  drafting,  and  requires 
no  further  comment. 

Section  310 — Limitation  on  Holding  and  Transfer  of  Licenses 

Section  310  of  existing  law  deals  with  two  subjects.  Paragraph 
(a)  prohibits  grants  to  or  the  holding  of  licenses  by  aliens,  foreign  gov¬ 
ernments.  and  corporations  with  certain  percentages  of  alien  officers  or 
directors.  Paragraph  (b)  deals  with  the  transfer  of  licenses  from  one 
qualified  holder  to  another.  Provisions  of  existing  law  and  our  pro¬ 
posed  amendments  thereto  appear  on  pages  15  to  17  of  the  Committee 
Print. 

The  amendment  which  we  propose  relates  to  Paragraph  (b)  of 
Section  310 ;  no  change  is  proposed  in  the  terms  and  provisions  of  Para¬ 
graph  (a).  Specifically  we  propose  that  Paragraph  (b)  of  this  section 
as  now  written  be  stricken  in  its  entirety,  and  that  there  be  substituted 
in  lieu  thereof  a  new  Paragraph  (b)  as  set  forth  on  page  17  of  the 
Committee  Print. 

Before  discussing  the  specific  changes  in  this  section  proposed  by  us, 
we  desire  to  comment  briefly  on  the  importance  of  these  provisions  of 
law  and  the  questions  which  have  arisen  under  them.  We  desire  to 
point  out  that  Section  310  (b)  of  the  Act,  which  consists  of  only  one 
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rather  involved  sentence,  contains  all  the  statutory  law  upon  the  sub¬ 
ject  of  transfers  of  those  instruments  of  authorization  which  the  Commis¬ 
sion  is  empowered  to  ffrant;  that  in  this  rather  involved  sentence  is 
contained  the  only  procedural  and  substantive  provisions  relating  to  this 
important  subject ;  and  that  the  Commission,  as  heretofore  pointed  out 
(see  excerpt  from  Petition  for  Certiorari  in  ease  of  Federal  Communica¬ 
tions  Commission  v.  Columbia  Broadcasting  System  of  California,  Inc., 
page  24  ante)  contends  that  this  section  must  be  construed  and  applied 
wholly  without  relation  to  other  procedural  sections  of  the  Act. 

taction  310  (b)  of  the  Act  prohibits  all  transfers  of  certain  instru¬ 
ments  of  authorization  and  the  transfer  of  control  of  any  corporation 
which  holds  such  instruments  of  authorization  without  the  prior  written 
consent  of  the  ('ommission.  Except  for  the  fact  that  the  law  now  re¬ 
quires  the  consent  of  the  Commission  for  the  transfer  of  control  of  licen¬ 
see  corporations,  whereas  eom parable  provisions  of  the  1927  Act  (Section 
12)  did  not,  there  has  been  no  material  change  in  the  law  on  this  subject 
since  1927.  Section  310  (b)  is  a  substantial  redraft  of  Section  12  of  the 
earlier  Act,  which  section  was  included  in  that  Act  primarily  as  a 
negative  or  preventative  measure.  Legislative  proceedings  leading  up 
to  the  formulation  of  the  1927  Act  show’  rather  conclusively  that  the 
transfer  section  of  that  Act  was  viewed  by  the  Congress  primarily  as  a 
means  of  preventing  the  circumvention  of  its  licensing  provisions — a 
mea.sure  to  make  impossible  the  securing  of  licenses  by  transfer  where 
such  licenses  could  not  have  been  secured  by  original  application — rather 
than  a  licensing  provision  to  be  administered  as  .such.^* 

Since  1927,  and  particularly  since  1934,  changes  have  come  about  in 
the  industry  and  in  the  nature  and  character  of  radio  communication 
which  seem  to  us  to  make  neces.sary  a  different  approach  to  and  a  differ¬ 
ent  treatment  of  this  subject.  Due  to  the  economic  growth  and  develop¬ 
ment  of  the  industry,  to  the  large  inve.stments  made  in  individual  sta¬ 
tions,  and  to  the  value  of  such  stations  when  establi.shed  and  placed  in 
operation,  it  is  no  longer  possible  to  deal  with  this  subject  ca.sually  or  as 
an  incident  to  other  subjects.  The  transfer  section  should  be  dealt  with 
as  one  of  the  major  licensing  provisions  of  the  Act,  of  equal  or  greater 
importance  than  other  licensing  provisions.  Its  object  and  purpose,  like 
that  of  Section  309.  is  to  permit  the  Commission  to  find  qualified 
licensees  for  stations  which  it  licenses.  The  fact  that  in  the  ordinary 
Transfer  case  the  station  is  already  in  existence  and  that  substantial 
expenditures  have  already  been  made  in  its  construction  and  operation, 
does  not  alter  the  responsibility  of  the  Commission.  On  the  other  hand, 
such  factors  seem  to  us  to  make  even  more  necessary  clarity  in  those 
provisions  of  the  law  dealing  with  this  subject. 

As  thus  considered.  Section  310  (b)  now  has  at  least  three  vital 
defects.  In  the  first  place,  in  terms  it  deals  only  with  a  “station 

2<See  House  Report  No.  404  which  accompanied  H.  R.  1098,  69th  Congress,  1st 
Session. 
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license”  and  no  provision  whatsoever  is  made  for  the  transfer  of  other 
instruments  of  authorization  which  the  Commission  claims  the  power 
to  grant  under  the  Act  and  under  its  Rules  and  Regulations.  In  the 
second  place,  no  definite  procedural  rule  for  the  handling  of  such  appli¬ 
cations  is  expressly  provided  in  this  section  or  by  reference  to  other 
sections.  In  the  third  place,  the  standard  for  Commission  action  in 
passing  upon  such  applications  is  not  stated  with  sufficient  clarity. 

Our  proposed  revision  would  deal  with  the  first  of  these  defects  by 
providing  that  the  transfer  section  should  specifically  apply  to  any 
“instrument  of  authorization  granted  by  the  Commission  entitling  the 
holder  thereof  to  construct  or  operate  radio  apparatus”  rather  than  to  a 
“station  license”  as  at  present.  In  this  manner,  the  application  of  the 
transfer  section  would  be  as  broad  as  that  of  the  other  licensing  pro¬ 
visions  of  the  Act  (Sections  308  and  309).  We  deal  with  the  second  of 
these  defects  namely  that  relating  to  the  procedure  to  be  followed,  by 
specifically  providing  that  “the  procedure  to  be  employed  in  the  hand¬ 
ling  of  such  applications  shall  be  that  provided  in  Section  309  of  this 
Act,  as  amended.”  We  deal  w’ith  the  standard  for  Commission  action  in 
such  cases  by  expressly  providing  that  transfers  shall  be  authorized 
“upon  a  finding  by  the  Commission  that  the  proposed  transferee  or 
assignee  is  capable  of  constructing  or  operating  under  such  instrument 
of  authorization  in  the  public  interest,  convenience  and  necessity.” 

It  is  only  with  respect  to  this  third  point  that  we  believe  further 
explanation  is  necessary.  The  principal  difficulty  in  the  administration 
of  Section  310  (b),  as  now  written,  aside  from  procedural  questions 
already  commented  upon,  has  arisen  out  of  the  fact  that  the  standard  for 
Commission  action  in  transfer  cases  is  phrased  slightly  differently  than 
the  standard  for  Commission  action  in  other  eases.  Section  310  (b)  now 
authorizes  the  Commission  to  grant  such  transfers  if  “after  securing  full 
information”  it  shall  “decide  that  said  transfer  is  in  the  public  inter¬ 
est.”  Other  sections,  such  as  Section  309,  require  as  a  condition 
precedent  to  the  granting  of  an  application  a  finding  by  the  Commission 
that  such  action  would  serve  “public  interest,  convenience  or  nece.ssity. ” 
These  minor  differences  in  phraseology  have  been  seized  upon  as  a  basis 
for  the  contention  that  a  greater  or  different  showing  must  be  made  in 
.support  of  transfer  applications  than  need  be  made  by  an  applicant  for 
an  original  license  or  for  the  renewal  or  modification  of  such  an  instru¬ 
ment. 

We  do  not  believe  that  (’ongress  intended  to  make  any  such  dis¬ 
tinction  in  the  standard  for  Commission  action  in  transfer  cases  and  in 
other  license  cases,  but  even  if  it  did,  we  now  suggest  that  such  distinc¬ 
tion  be  discarded.  We  have,  therefore,  recommended  inclusion  in  the 
Act  of  language  which  will  admit  of  no  niceties  of  construction.  It 
specifically  makes  applicable  to  transfer  cases  the  same  standard  which 
controls  Commission  action  in  other  license  cases,  and  further  makes  it 
clear  that  the  test  to  be  applied  relates  to  the  fitness  and  qualifications 
of  the  applicant  for  the  instrument  rather  than  the  reasons  which  the 
transferor  might  have  in  desiring  to  dispose  of  such  instrument. 
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Section  409 — General  Provisions  Relating  to  Proceedings — 
Witnesses  and  Depositions 

Section  409  of  the  present  Act  contains  general  provisions  relating 
to  proceedings  before  the  Commission  in  cases  which  reach  the  stage  of 
formal  adjudication  and  to  witnesses  and  depositions.  We  propose  no 
changes  in  Paragraphs  (b)  and  (j),  inclusive,  of  this  section  relating  to 
witnesses  and  depositions  since  we  believe  these  provisions  are  generally 
satisfactory  and  such  as  are  found  in  other  similar  acts.  We  limit  our 
proposal  to  Paragraph  (a)  of  this  Section  which  relates  to  and  governs 
the  conduct  of  formal  hearings  before  the  Commission  or  before  hearing 
officers  of  the  Commission.  We  propose  that  this  pragraph  be  stricken 
in  its  entirety,  and  that  the  language  found  on  pp.  28-29  of  the  Commit¬ 
tee  Print  be  substituted  therefor. 

Due  to  the  importance  of  the  subject  dealt  with  and  to  the  nature 
and  variety  of  the  questions  which  have  been  encountered  in  practice, 
we  believe  that  a  recital  of  the  various  phases  through  which  this  matter 
has  passed  will  serve  to  highlight  and  illustrate  the  questions  presented 
and  the  urgency  of  their  early  settlement. 

The  Radio  Act  of  1927  contained  no  counterpart  of  Section  409  of 
the  present  Act.  The  only  provisions  relating  to  hearings  before  the 
Commission  which  were  found  in  the  1927  Act  were  those  which  now 
appear  in  Section  309  (a)  of  the  present  Act.  They  merely  provide  that 
the  hearing  to  be  afforded  an  applicant  for  an  instrument  of  authoriza¬ 
tion  shall  be  “under  such  rules  and  regulations  as  it  (the  Commission) 
may  prescribe.”  For  a  considerable  period  of  time  after  the  estab¬ 
lishment  of  the  original  Commission,  all  hearings  conducted  were  held 
by  the  entire  Commission  or  by  a  majority  of  its  membership.  These 
proceedings  were  decidedly  informal  but  served  the  purpose  for  which 
they  were  intended.  They  gave  all  parties  in  interest  an  opportunity  to 
present  evidence  and  argument  concerning  their  respective  claims.  Such 
procedure  was  possible  because  of  the  limited  nature  of  the  Commission’s 
jurisdiction  and  because  of  the  relatively  few  contested  cases  presented 
for  determination  within  that  juri.sdiction. 

After  a  year  or  two  of  practice  under  the  original  Act,  hearings  be¬ 
came  more  numerous  and  would,  if  conducted  by  the  full  Commission, 
have  tended  unduly  to  monopolize  the  time  of  the  Commission.  It  then 
became  the  practice  of  the  Radio  Commission  to  designate  one  or  more 
of  its  members  as  a  hearing  officer  to  preside  at  the  taking  of  evidence 
and  to  report  back  to  the  full  Commission  his  recommendations  and 
conclu.sions,  together  with  the  transcript  of  the  proceedings  had.  The 
recommendations  and  conclusions  of  the  hearing  commissioner  were  not 
usually  made  available  to  the  parties  but  were  used  by  the  Commission 
for  its  own  guidance  in  executive  session.  While  .still  quite  informal 
and  perhaps  subject  to  criticism  as  not  furnishing  an  adequate  basis  for 
considered  judgment  by  the  whole  Commission,  the  method  employed 
nevertheless  proved  to  be  generally  satisfactory  because  of  the  confidence 
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which  was  reposed  in  the  hearing  commissioner  and  because  oral  argu¬ 
ment  before  the  whole  Commission  was  generally  given  when  requested. 

As  the  number  of  contested  cases  before  the  Commission  continued 
to  increase,  the  Radio  Commission  found  its  earlier  methods  to  be  un¬ 
satisfactory  and  notwithstanding  the  fact  that  no  specific  statutory 
authorization  existed  for  such  action,  it  established  an  Examiners 
Division.  This  division  was  earned  out  of  the  Commission’s  Law  De¬ 
partment,  and  its  personnel  continued  to  be  classed  as  lawyers.  Their 
duties  were,  however,  limited  to  the  taking  of  evidence  and  the  making 
of  reports  to  the  Commission  in  contested  cases.  At  no  time  did  these 
lawyer  examiners  act  as  Commission  counsel,  either  before  or  after  the 
taking  of  evidence  in  a  litigated  case,  and  full  opportunity  was  given  by 
way  of  exceptions  and  oral  argument  to  test  the  validity  of  the  ex¬ 
aminer’s  conclusions  on  any  matter  of  law  or  fact. 

During  the  72nd  Congress  a  bill  was  presented  which  was  originally 
designed  to  provide  the  FUdio  Commission  with  statutory  authority  for 
its  Examiners  Division,  and  for  other  practices  then  engaged  in  by  it.” 
This  bill  developed,  however,  into  a  vehicle  for  Congressional  criticism 
of  these  practices  and  the  placing  of  certain  restrictions  upon  them.  As 
it  passed  the  House,  it  would  have  permitted  the  Commission  to  delegate 
the  holding  of  hearings  in  all  matters  to  examiners;  as  amended  and 
recommitted  to  the  Senate  Committee  on  Interstate  Commerce  it  would 
have  permitted  the  hearing  of  ca.ses  only  by  members  of  the  Commission 
itself  or  those  duly  designated  by  the  whole  Commission  for  such  pur¬ 
pose;  as  sub.se(iuently  amended  and  passed  by  the  Senate  it  permitted 
the  delegation  of  the  conduct  of  hearings  to  examiners  in  all  but  certain 
excepted  classes  of  cases. 

This  bill  pa.ssed  both  Houses  of  Congress  during  the  72nd  Session, 
but  failed  to  become  law  for  lack  of  Presidential  approval.  Its  major 
provisions  were  however  carried  over  into  Section  409  (a)  of  the  present 
Act,  and  have  constituted  the  law  on  that  subject  since  that  date.  Thus, 
Section  409  (a)  as  now  drafted  provides  that  any  employee  or  examiner 
of  the  Commission  or  the  director  of  any  division,  when  duly  designated 
for  such  purpose,  may  hold  hearings,  a.ssign  and  issue  subpoenas,  ad¬ 
minister  oaths,  examine  witnesses  and  receive  evidence  at  any  place  in 
the  United  States  designated  by  the  Commission  except  that  in  the 
administration  of  Title  III  (broadcast  cases)  an  examiner  may  not  be 
authorized  to  exercise  such  powers  with  respect  to  a  matter  involving 
(1)  a  change  of  policy  by  the  Commission,  (2)  the  revocation  of  a  station 
license,  (3)  new  devices  or  developments  in  radio  or  (4)  a  new  kind  of 
use  of  frequencies.  Section  409  (a)  further  provides  that  in  all  cases 
heard  by  an  examiner  the  Commission  shall  hear  oral  argument  on  the 
request  of  either  party. 

But  the  adoption  of  Section  409  (a)  as  now  written  did  not  end  the 
controversy  on  this  subject.  In  fact  it  merely  served  to  stimulate  it,  and 
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our  experience  to  date  leads  us  to  the  conclusion  that  the  emphasis  placed 
by  exist inir  provisions  of  law  upon  who  shall  conduct  a  hearing  is 
wrongly  placed.  We  believe  that  the  emphasis  should  be  put  elsewhere 
and  particularly  upon  the  various  steps  which  should  be  taken  by  a 
hearing  oflBcer  or  officers. 

Before  the  establishment  of  the  present  Commission,  and  for  ap¬ 
proximately  five  years  thereafter,  rules  and  regulations  were  in  effect 
which  had  been  originally  promulgated  by  the  Radio  Commission  and 
which  had  been  continued  in  effect  by  the  present  Commission.  These 
provide  that  after  hearing  by  an  examiner  a  report  would  be  submitted 
by  him  to  which  exceptions  could  be  taken  by  the  parties  in  interest. 
The.se  exceptions  served  as  the  basis  for  oral  argument  either  before  the 
entire  Commission  or  an  appropriate  division  thereof,  whichever  had 
jurisdiction  of  the  case.  There  was  general  agreement  among  practition¬ 
ers  concerning  the  desirability  of  this  method  of  procedure,  but  there 
was  widespread  criticism  among  practitioners  and  within  the  Commission 
itself  concerning  the  type  and  character  of  reports  which  were  submitted 
by  the  examiners.  There  was  a  total  lack  of  uniformity  in  these  reports, 
and  in  some  cases  there  was  more  than  a  suggestion  that  a  particular 
examiner  had  attempted  merely  to  justify  a  preconceived  conclusion 
or  one  which  he  anticipated  would  be  arrived  at  by  the  Commission 
rather  than  setting  forth  a  bona  fide  summation  of  the  questions  of  fact 
and  law  which  were  actually  in  issue. 

With  a  view  to  remedying  this  situation,  the  Commission  on  the 
first  day  of  August,  1939,  abolished  its  Examiners  Department,  and 
since  that  time  intermediate  reports  which  follow  the  hearing  and 
precede  final  determination  have  been  submitted  not  by  the  hearing 
officer  but  by  the  (Commission  itself  in  the  form  of  proposed  findings  and 
conclusions.  While  provision  is  made  for  the  filing  of  exceptions  to 
such  reports  and  the  making  of  oral  argument  on  these  exceptions  before 
the  Commission  itself,  we  feel  that  this  system  is  generally  unsatisfactory. 
We  feel  that  while  designed  to  effect  a  cure  for  admitted  deficiencies  in 
examiners’  reports,  this  system  is  even  more  unsatisfactory  than  that 
which  it  was  designed  to  correct. 

Nor  is  it  neces.sary  to  conduct  an  extended  .search  to  determine  the 
causes  for  this  dis.satisfaction.  Its  basis  is  clearly  and  succinctly  stated 
by  the  Attorney  General’s  Committee  on  Administrative  procedure 
where  on  p.  45  of  its  Report  it  made  the  following  observation — “it  (the 
Committee)  has  been  impres.sed  with  the  fact  that  as  the  conduct  of  the 
hearing  becomes  divorced  from  responsibility  for  decision  two  undesir¬ 
able  consequences  ensue.  The  hearing  itself  disintegrates,  and  the  de¬ 
cision  becomes  anonymous.’’  The  practice  now  employed  by  the  Com¬ 
mission  is  subject  to  both  of  these  objections,  and  to  an  extreme  degree. 

In  the  first  place,  the  person  designated  by  the  Commission  to  con¬ 
duct  the  hearing  may  be  and  frequently  is  a  member  of  the  Commis¬ 
sion’s  Law  Department  who  has  investigated  the  case  and  prepared  it 
for  hearing.  He,  therefore,  must  be  presumed  to  have  preconceived 
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notions  as  to  its  ultimate  disposition,  or  at  least  some  pride  in  his  own 
handiwork.  When  the  ease  comes  on  for  hearin*;,  the  presidinfj'  officer 
may,  and  freijiiently  does,  examine  and  cross-examine  witnesses  for  the 
Commission  and  act  generally  as  the  attorney  for  the  Commission.  It 
requires  no  extended  argument  to  demonstrate  that  under  such  con¬ 
ditions  no  great  reliance  can  be  placed  upon  the  hearing  officer  as  an 
impartial  reporter  of  the  facts.  This,  coupled  with  the  known  fact 
that  the  hearing  officer  may  or  may  not  have  any  responsibility  for  the 
preparation  of  the  Commission’s  proposed  findings  and  conclusions,  has 
ser\’ed  to  create  the  first  result  alluded  to  by  the  Attorney  General’s 
Committee,  namely,  the  disintegration  of  the  hearing  itself. 

But  even  this  result,  undesirable  as  it  is,  is  not  as  objectionable  as 
the  second  result  also  observed  by  the  Attorney  General’s  Committee, 
namely,  that  the  intermediate  report  itself  becomes  anonymous.  Under 
the  present  practice  of  the  Commission,  no  one  knows  exactly  what 
happens  behind  the  screen  of  secrecy  which  envelops  a  proceeding  after 
the  taking  of  evidence  and  before  the  submission  by  the  Commis.sion  of 
its  proposed  findings  and  conclusions.  We  do  know,  however,  that 
persons  in  the  Commission’s  engineering  and  technical  staffs  who  are  not 
called  as  witnesses  at  the  hearing  assist  in  the  preparation  of  the  Commis¬ 
sion’s  proposed  findings  to  the  extent  at  times  of  adding  opinions,  inter¬ 
pretations  and  conclusions  which  have  not  been  subjected  to  the  test  of 
cross-examination  by  the  parties  in  interest  And  that  the  intermedi¬ 
ate  report  made  public  by  the  Commission,  and  which  must  ncces.sarily 
bear  some  degree  of  Commission  sanction,  is  a  va.stly  different  document 
than  one  which  would  have  been  compiled  by  a  hearing  officer  who  had 
definite  responsibility  for  the  preliminary  decision  and  was  required 
or  permitted  to  perform  no  other  duties  in  connection  with  the  case. 

What  then  is  our  recommendation?  As  heretofore  suggested,  it  is 
that  emphasis  be  put.  not  upon  who  conducts  the  hearing,  but  upon  the 
procedural  steps  that  must  be  taken  whether  the  hearing  be  conducted 
by  the  entire  Commission,  by  an  appropriate  division  thereof,  or  by  a 
single  designated  subordinate.  We  feel  that  some,  if  not  all.  of  the 
pitfalls  formerly  encountered  can  be  avoided  by  writing  into  the  statute 
a  definite  procedural  formula  which  must  be  adhered  to  in  every  case. 
We  have  included  as  an  integral  part  of  that  formula  the  formulation 
of  an  intermediate  report  which  will  be  a  complete  document  and  one 
which  is  the  responsibility  of  the  hearing  officer  or  officers  whoever 

For  a  candid  explanation  of  the  Commission’s  procedure,  see  “The  New  Rules 
of  Procedure  of  the  Federal  Communications  Commission,”  17  George  Washington 
Law  Review  In  (1939).  Here  Mr.  Dempsey,  former  General  Counsel  of  the  Com¬ 
mission,  states  at  p.  785: 

“The  Commission  openly,  frankly,  and  without  apology,  relies  upon  its 
technical  staff  to  assist  it  in  the  preparation  of  its  proposed  findings  and  con¬ 
clusions.  They  are  the  products  of  the  whole  agency.  On  matters  of  law  the 
Commission  requests  and  obtains  the  advice  of  its  law  department,  likewise  it 
requests  and  obtains  technical  advice  from  its  engineering  and  accounting 
departments.” 
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they  may  be.  We  realize  full  well  that  at  least  some  of  the  deficiencies 
in  all  formal  administrative  proceedings  are  due  to  deficiencies  in  person¬ 
nel.  We  also  realize  that  an  adequate  and  satisfactory  method  of  hearing 
procedure  in  such  cases  cannot  be  provided  without  the  establishment  of 
an  independent  or  (piasi-independent  staff  of  hearing  officers  such  as 
was  recommended  by  the  Attorney  (leneral’s  Committee  on  Administra¬ 
tive  Procedure  (Record,  pp.  4:1-55).  It  is  only  in  this  manner  that  a 
definite  tenure  of  office  accompanied  by  a  degree  of  personal  indepen¬ 
dence  from  the  members  of  the  agency  which  they  serve  can  be  secured, 
and  it  is  only  in  this  manner  tliat  a  status  and  salary  commensurate 
with  the  importance  of  their  duties  can  be  acquired.  But  until  statutory 
provision  is  made  for  such  hearing  officers,  some  measure  of  improve¬ 
ment  will  undoubtedly  result  from  making  the  rules  of  the  game  definite. 
This  we  have  attempted  to  do. 

The  salient  points  of  the  plan  which  we  propose  can  be  summarized 
as  follows: 

1.  Provision  is  made  that  in  all  cases  where  a  hearing  is  required  by 
the  provisions  of  this  Act  or  by  other  applicable  provisions  of  law  such 
hearing  shall  be  a  “full  and  fair  hearing.”  The  term  “full  and  fair 
hearing.”  as  we  have  already  p(»inted  out.  has  been  construed  by  the 
Supreme  Court  in  the  Morgan  Cases  and  in  other  cases  as  having  a  defi¬ 
nite  meaning.  The  minimum  requirement  of  a  full  and  fair  hearing 
guarantees  opportunity  for  the  introduction  of  both  evidence  and  argu¬ 
ment  upon  the  points  at  issue  between  the  parties. 

2.  Provision  is  made  that  hearings  may  be  conducted  by  the  (Com¬ 
mission  <»r  division  thereof  having  jurisdiction  of  the  matter  or  by  any 
member  or  any  qualified  employee  of  the  Commission  when  duly  desig¬ 
nated  for  such  juii-pose.  By  the  inclusion  of  such  a  provision  trouble¬ 
some  (|uestions  concerning  the  authority  of  a  designated  subordinate  to 
hear  particular  cases  which  arise  under  the  Act  as  now  written  can  be 
eliminated.  We  believe  that  the  benefits  resulting  from  this  clarification 
will  outweigh  any  benefits  which  could  possibly  result  from  attempted 
adherence  to  the  formula  now  prescribed  in  the  Act  for  determining  the 
identity  of  hearing  officers. 

Provision  is  made  that  the  person  or  jiersons  conducting  any 
liearing  may  sign  and  issue  subpoenas,  administer  oaths,  examine  wit- 
nes.ses  and  receive  evidence  at  any  place  in  the  Cnited  States  designated 
hy  the  Commission.  In  this  respect,  existing  provisions  of  law  are 
reincorporated  in  our  proposal  with  the  additional  benefit  heretofore 
noted,  namel.v.  that  when  all  (piestions  concerning  the  identity  or  author¬ 
ity  of  a  hearing  officer  are  eliminated  all  questions  concerning  the 
exercise  of  such  power  by  a  hearing  officer  are  likewise  eliminated. 

4.  Provision  is  made  that  in  all  cases,  whether  heard  by  a  quorum 
of  the  Commission  or  a  «livision  thereof  or  by  any  member  or  qualified 
employee  of  the  ('ommission,  the  person  or  persons  conducting  such 
hearing  shall  prepare  and  file  an  intermediate  report  setting  out  in 
detail  and  with  particidarity  all  basic  or  evidentiary  facts  developed  by 
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the  evidence  as  well  as  conclusions  of  fact  and  of  law  upon  each  issue 
submitted  for  hearing.  Such  a  requirement  would  eliminate  conjecture 
or  uncertainty  concerning  the  contents  of  any  intermediate  report,  and 
would  also  require  the  filing  of  such  a  report  in  all  cases  regardless  of 
who  hears  the  evidence. 

5.  Provision  is  made  that  in  all  cases  the  Commission  or  the  divi¬ 
sion  having  jurisdiction  thereof  shall  upon  request  of  any  party  to  the 
proceeding  hear  oral  argument  on  the  intermediate  report  or  upon  such 
other  and  further  issues  as  may  be  specified  by  the  Commission  or  the 
division,  and  that  such  oral  argument  shall  precede  the  entry  of  any 
final  decision,  order  or  requirement.  In  this  manner,  an  adequate 
opportunity  will  be  given  in  all  cases  to  address  argument  to  tho.se  ques¬ 
tions  which  will  form  the  basis  for  ultimate  determination.  Moreover, 
the  right  of  oral  argument  will  not  be  limited  as  at  present  to  cases 
heard  by  an  examiner,  but  will  be  extended  to  all  cases  by  whomsoever 
heard  in  the  first  instance. 

6.  Provision  is  made  that  any  final  decision,  order  or  requirement 
shall  be  accompanied  by  a  full  statement  in  writing  of  all  the  relevant 
facts  as  well  as  conclusions  of  law  upon  those  facts.  This  we  believe  is 
a  necessary  requirement  where,  as  here,  administrative  action  may  be 
the  subject  of  judicial  review.  But  apart  from  this,  no  argument  should 
be  necessary  to  demonstrate  the  fact  that  a  proper  exposition  and  enum¬ 
eration  of  the  grounds  for  decision  is  a  neces.sary  concomitant  of  judicial 
or  quasi-judicial  action  involving  the  legal  rights  of  parties  whose  busi¬ 
ness  and  property  are  subject  to  regulation. 

Of  these  several  requirements,  we  believe  that  only  one  deserves 
further  analysis  and  comment.  This  is  with  respect  to  the  duty  which 
would  be  imposed  upon  the  whole  Commission  or  a  division  to  file  an 
intermediate  report  in  cases  where  the  evidence  is  heard  by  the  Com¬ 
mission  or  the  division  and  the  further  requirement  that  oral  argument 
be  held  upon  reque.st  in  all  such  cases  as  is  now  required  where  the  mat¬ 
ter  is  heard  by  subordinates.  The  reasons  in  support  of  the  adoption  of 
this  requirement  are  twofold.  In  the  first  place,  it  would  impose  no 
undue  burden  upon  the  Commission  or  the  division  since  the  ultimate 
decision  mu.st  be  reduced  to  writing.  In  the  second  place,  such  action 
would  safeguard  the  interests  of  parties  litigant  and  would  be  conducive 
to  well  considered  action. 

All  too  frequently  the  scope  of  a  hearing  which  is  conducted  before 
the  Commis-sion  or  a  majority  thereof  is  not  limited  by  the  is.sues  in  the 
hearing  notice.  It  is  difficult  if  not  impossible  to  so  limit  a  hearing 
when  some  member  of  the  Commission  desires  to  investigate  or  explore  a 
matter  extraneous  to  the  issues  submitted.  After  the  conclusion  of  the 
hearing  itself,  the  parties  who  have  participated  may  or  may  not  be  ad¬ 
vised  concerning  the  questions  of  fact  or  law  which  have  impres.sed  the 
Commission  and  upon  which  its  ultimate  decision  may  be  predicated. 
Even  if  oral  argument  is  permitted  after  the  taking  of  evidence,  there  is 
now  no  effective  method  for  canalizing  the  discussion,  and  the  parties 
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have  no  assurance  that  the  matters  dealt  with  in  ari;ument  will  be  those 
finally  considered  and  dealt  with  by  the  Commission.  When  it  is  appre¬ 
ciated  that  findings  of  fact  by  the  Commission  “if  supported  by  sub¬ 
stantial  evidence”  are  conclusive  upon  appeal  unless  they  are  clearly 
arbitrary  or  capricious,  and  when  it  is  further  appreciated  that  there  is 
now  no  criterion  or  fruide  which  can  bo  placed  before  a  court  which  will 
enable  it  to  determine  the  full  scope  of  the  administrative  proceedings  in 
such  cases,  we  believe  the  merits  of  our  propo.sal  are  obvious. 

Section  405 — Rehearing  Before  the  Commission 

Section  405  of  existing  law  relates  to  the  subject  of  rehearings 
before  the  Commission.  This  Section,  together  with  our  proposed  revi¬ 
sion  thereof,  appears  at  pages  25  to  28  of  the  Committee  Print. 

As  heretofore  pointed  out,  this  Section  has  been  construed  by  the 
Commission  to  apply  both  to  those  cases  where  a  hearing  has  actually 
been  held  prior  to  the  entry  of  the  order  sought  to  be  reviewed  and 
those  eases  where  the  ('ommission  has  acted  in  the  first  instance  without 
a  hearing  under  Section  309  (a)  of  the  Act.  While  the  desirability  of, 
and  in  fact  the  necessity  for.  .some  provision  in  the  law  relating  to  the 
subject  of  rehearing  cannot  be  doubted,  practice  under  this  .section  has 
ser\’ed  to  highlight  three  important  questions  which  should  be  dealt 
with  in  any  proposed  revision  of  the  Act.  These  can  be  enumerated 
as  follows : 

1.  Whether  or  not  a  matter  heard  and  determined  by  a  division  of 
the  Commission  should  be  reheard  and  redetermined  by  the  entire  Com¬ 
mission,  as  is  now  possible  under  existing  law  ? 

2.  Whether  the  filing  of  a  petition  for  rehearing  should  operate  as 
an  automatic  stay  of  any  order  to  which  a  petition  is  addressed,  or 
whether,  as  at  present,  the  challenged  order  should  be  stayed  only  upon 
specific  direction  of  the  (’ommission  ? 

3.  Whether  or  not  the  filing  of  a  petition  for  rehearing  is  a  neces¬ 
sary  condition  precedent  to  judicial  review  of  any  decision,  order  or 
reijuirement  of  the  Commission  or  of  any  division  tliereof  ? 

Concerning  the  first  of  these  (juestions,  we  are  firmly  convinced  that 
provi.sion  should  be  made  in  the  law  wdiich  will  prevent  the  whole  Com¬ 
mission  from  granting  a  rehearing  of  any  matter  heard  and  determined 
in  the  first  instance  by  a  division  thereof  Under  the  present  Act,  it  is 
not  only  possible  for  such  a  rehearing  to  be  granted,  but  before  the  divi¬ 
sions  of  the  (’ommi.ssion  were  abolished,  requests  for  such  rehearings 
before  the  whole  ('ommission  of  matters  determined  by  the  divisions  had 
become  more  or  le.ss  standard  practice.  While  as  a  matter  of  first  im¬ 
pression  it  ma.v  appear  to  be  entirely  reasonable  to  have  the  whole  Com¬ 
mission  review  and  pa.s.s  judgment  upon  the  w’ork  of  one  of  its  divisions, 
such  practice  was  not  productive  of  good  results. 

In  the  first  place,  it  tended  to  convert  proceedings  upon  petitions 
for  rehearing  into  a  sort  of  administrative  appeal  in  which  all  members 
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of  the  Commission  participated  regardless  of  their  knowledge  of  the 
particular  case  or  even  of  the  subject  matter  dealt  with.  It  wholly 
failed  to  afford  the  persons  who  made  the  original  determination  an 
opportunity  to  reevaluate  that  determination  in  the  light  of  new  facts 
or  argument  as  we  believe  should  be  the  function  of  rehearing  pro¬ 
cedure.  In  the  .second  place,  and  as  a  practical  matter,  the  opportunity 
afforded  the  whole  Commission  to  review  determinations  made  by  a 
division  had  the  effect  of  occupying  the  time  and  attention  of  the  entire 
Commission  wdth  interesting  or  sensational  matters  of  a  trivial  or  rela¬ 
tively  unimportant  nature  to  the  prejudice  of  important  matters  which 
possessed  no  publicity  value.  Any  such  arrangement  is,  of  course,  wholly 
destructive  of  the  benefits  of  any  division  plan  and  the  underlying  rea¬ 
sons  for  such  a  plan  whether  the  divisions  be  permissive,  as  at  present,  or 
mandatory,  as  we  propose.  For  both  of  these  reasons,  we  propose  to 
limit  rehearings  in  any  matter  to  the  group  or  tribunal  that  made  the 
original  determination. 

On  the  second  of  these  <piestions,  namely,  whether  or  not  the  filing 
of  a  petition  for  rehearin?  should  operate  as  a  stay  of  the  order  chal¬ 
lenged,  we  likewise  feel  that  the  present  provisions  of  law  are  unsatis¬ 
factory.  Section  405  now  expressly  provides  that  “No  such  application 
shall  excuse  any  person  from  complying  with  or  obeying  any  decision, 
order  or  requirement  of  the  Commission,  or  operate  in  any  manner 
to  stay  or  postpone  the  enforcement  thereof  without  the  special  order 
of  the  Commission.”  We  believe,  on  the  contrary,  that  the  filing  of 
such  a  petition  should  automatically  stay  the  effective  date  of  any  order 
except  in  those  cases  where  the  challenged  order  is  necessary  for  the 
maintenance  or  conduct  of  an  existing  service.  Our  reasons  for  this  view 
are  two  in  number. 

In  the  first  place,  unless  the  order  challenged  is  necessary  for  the 
maintenance  or  conduct  of  an  existing  service,  there  is  no  reason  why  it 
should  be  placed  in  effect  at  a  time  when  its  legality  and  propriety  are 
subject  to  attack.  As  we  propose  the  statute  be  amended,  any  petition 
for  rehearing  must  be  filed  within  a  period  of  thirty  days  after  entry  of 
the  order  challenged.  There  is  no  rea.son  why  the  Commission  or  the 
appropriate  division  thereof  cannot  consider  and  dispose  of  such  a  peti¬ 
tion  in  a  relatively  short  time  and  without  prejudice  to  the  efficient  and 
expeditious  administraton  of  the  Act.  When  a  petition  is  filed  which 
appears  to  be  wholly  frivolous  or  lacking  in  merit,  the  Commission  or 
division  can  dispose  of  the  same  by  the  mere  entry  of  an  order  to  that 
effect,  and  need  not  conduct  further  hearings  or  engage  in  extended  pro¬ 
cedure.  In  those  cases  where  important  questions  are  presented  or 
which  appear  upon  their  face  to  present  adequate  reasons  for  rehearing, 
it  is  wholly  inconsistent  both  with  the  underlying  theory  of  rehearing 
procedure  and  with  the  doctrine  of  the  exhaustion  of  applicable  admin¬ 
istrative  remedies,  to  permit  the  challenged  order  to  be  placed  in  effect 
during  the  period  when  its  very  validity  is  in  issue. 
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In  the  second  place,  it  has  been  our  experience  that  rehearing  cases 
tried  before  the  Commission,  more  often  than  not  resolve  themselves 
into  controversies  between  the  Commission  and  one  of  the  litigants 
rather  than  controversies  between  individual  litigants  with  the  Com¬ 
mission  as  referee.  After  the  Commission  has  reached  a  final  determina¬ 
tion  in  a  matter  of  this  character,  it  is  not  only  natural  for  it  to  be 
reluctant  to  stay  the  effective  date  of  its  own  order  pending  considera¬ 
tion  of  a  petition  for  rehearing,  but  it  is  almost  impossible  to  expect  it 
to  do  so  in  the  absence  of  allegations  in  the  petition  which  present 
entirely  new  matter. 

For  the.se  reasons,  the  statute  should  be  mandatory  rather  than 
permissive  in  this  respect  and,  with  the  exception  heretofore  noted  re¬ 
lating  to  the  maintenance  or  conduct  of  existing  services,  the  filing  of  a 
petition  for  rehearing  should  have  the  effect  of  automatically  staying 
any  order  challenged.  It  is  not  desirable  and  it  should  not  be  neces¬ 
sary  for  parties  litigant  to  be  placed  in  a  position  where  they  must 
secure  judicial  relief  merely  for  the  purpose  of  maintaining  the  status 
quo  while  the  validity  of  the  Commission  order  is  being  challenged  be¬ 
fore  the  Commission  itself.  But  this  will  be  the  necessary  and  inevitable 
result,  at  least  in  some  cases,  if  present  provisions  of  law  relating  to  this 
subject  are  continued  in  effect. 

(’oncerning  the  third  of  these  questions,  namely,  whether  or  not 
the  filing  of  a  petition  for  rehearing  is  a  necessary  condition  precedent 
to  application  for  judicial  review  of  any  order,  the  present  provisions  of 
law  are  uncertain  and  should  be  clarified.  There  is  a  decided  tendency 
upon  the  part  of  all  courts  to  limit  judicial  review  to  those  cases  where 
it  clearly  appears  that  all  opportunities  for  administrative  relief  have 
been  exhausted.  Under  the  present  Act  troublesome  questions  arise  in 
many  cases  as  to  whether  or  not  all  administrative  remedies  have  been 
exhausted  without  the  filing  of  a  petition  for  rehearing. 

This  point  is  very  well  illustrated  by  the  opinion  of  the  United 
States  Court  of  Appeals  for  the  Di.strict  of  Columbia  in  the  case  of 
Red  River  Broadcasting  Company  v.  Federal  Communications  Com¬ 
mission.  69  App.  D.  C.  1.  98  F.  (2d)  282.  In  that  case  the  court’s  opin¬ 
ion  was  susceptible  of  the  construction  that  it  was  the  duty  of  every 
litigant  to  make  application  to  the  Commission  for  rehearing  before 
filing  an  appeal  under  Section  402  (b)  of  the  Act  and  before  it  could 
be  said  that  all  administrative  remedies  had  in  fact  been  exhausted. 
In  the  Report  of  the  Attorney  General’s  Committee  an  attempt  was 
made  to  explain  away  certain  of  this  language  and  to  point  out  that  it 
could  not  have  been  the  intention  of  the  Congress  to  require  the  filing 
of  such  a  petition  in  every  case.  Regardless  of  the  accuracy  or  inaccu- 
rary  of  the  Committee’s  views  and  however  well  meant,  they  cannot 
have  the  desired  effect.  They  neither  serve  to  alter  nor  effectively  clarify 
the  law  upon  the  subject.  This  can  be  done  in  a  satisfactory  manner  only 
by  the  Congress  itself. 
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We  believe  that  the  test  should  be  whether  or  not  a  particular  liti¬ 
gant  has  given  the  Commission  or  the  division  thereof  which  has  juris¬ 
diction  in  the  matter  an  opportunity  to  pass  upon  all  questions  of  fact 
or  law’  upon  which  the  litigant  will  thereafter  rely  when  judicial  review 
is  sought.  We,  therefore,  propose  the  inclusion  of  a  provision  specifi¬ 
cally  stating  that  the  filing  of  a  petition  for  rehearing  shall  not  be  a 
condition  precedent  to  judicial  review  of  any  decision,  order  or  require¬ 
ment  except  where  the  party  seeking  such  review  was  not  a  party  to 
the  proceedings  before  the  Commission  resulting  in  such  decision,  order 
or  requirement,  or  where  the  party  seeking  such  review  relies  on  ques¬ 
tions  of  fact  or  law  upon  which  the  Commission  has  been  afforded  no 
opportunity  to  pass. 

By  way  of  summary  as  to  points  already  discussed  and  by  way  of 
original  exposition  as  to  others,  the  essence  of  our  proposed  revision  of 
Section  405  of  the  Act  can  be  stated  as  follows : 

1.  It  would  make  clear  that  a  petition  for  rehearing  can  be  ad¬ 
dressed  to  any  decision,  order  or  requirement  made  by  the  Commission 
or  any  division  thereof  either  by  any  party  to  the  proceeding  which 
gave  rise  to  the  order,  or  by  any  other  person  aggrieved  or  whose  inter¬ 
ests  are  adversely  affected  thereby.  Except  as  to  matters  arising 
under  Title  III  of  the  present  Act  (broadcast  cases),  the  right  to  file  a 
petition  for  rehearing  is  now  limited  to  parties  to  the  proceeding  which 
results  in  the  decision,  order  or  requirement  complained  of.  It  is  con¬ 
ceivable  that  in  certain  cases  the  (Commission  may  enter  a  final  order 
which  vitally  affects  persons  whom  it  has  not  seen  fit  to  name  as  parties 
to  the  proceeding.  For  any  one  of  a  variety  of  causes,  these  persons 
may  not  be  in  a  position  to  appreciate  the  full  force  and  effect  of  what 
the  Commission  is  about  to  do  until  it  has  been  done  and  a  final  order 
entered.  We  believe  that  the  opportunity  for  rehearing  should  be 
extended  to  such  persons  in  all  classes  of  cases  rather  than  only  in  broad¬ 
cast  cases  as  at  present. 

2.  It  would  make  clear  that  petitions  for  rehearing  should  be  ad¬ 
dressed  to  and  considered  only  by  that  division  of  the  Commission  which 
made  the  original  decision,  order  or  requirement.  In  matters  heard 
and  determined  by  the  full  Commission,  the  petition  would  be  addres.sed 
to  and  considered  by  the  (’ommission.  The  reasons  for  such  a  require¬ 
ment  have  already  been  commented  on. 

3.  It  would  provide  that  all  petitions  for  rehearing  must  be  filed 
within  thirty  days  from  the  entry  of  any  decision,  order  or  require¬ 
ment  complained  of.  As  the  Act  now  .stands,  such  a  limitation  is  im¬ 
posed  upon  petitions  filed  in  cases  ari.sing  under  Title  III  of  the  Act 
(broadcast  cases)  but  as  to  all  other  cases,  there  is  no  limitation  upon 
the  date  of  filing. 

4.  It  would  specifically  provide  that  in  all  eases  except  where  the 
decision,  order  or  requirement  is  necessary  for  the  maintenance  or  con¬ 
duct  of  an  existing  service  the  filing  of  a  petition  for  rehearing  shall 
automatically  stay  the  effective  date  of  the  matter  challenged.  Here 
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again  we  have  already  dealt  with  and  commented  upon  the  reasons  for 
such  a  provision. 

5,  It  would  specifically  provide  that  the  filing  of  a  petition  for  re¬ 
hearing  shall  not  be  a  condition  precedent  to  judicial  review  of  the  Com¬ 
mission ’s  order  except  where  the  party  seeking  such  review  was  not  a 
party  to  the  procee<ling  before  the  Commission  resulting  in  the  chal¬ 
lenged  order,  or  where  the  party  seeking  such  review  relies  on  questions 
of  fact  or  law  upon  which  the  Commission  has  been  afforded  no  oppor¬ 
tunity  to  pass.  The  existing  law  contains  no  such  mea.sure  or  standard 
of  conduct  and  for  reasons  heretofore  stated,  we  believe  that  the  adop¬ 
tion  of  such  a  provision  is  necessary. 

6.  It  would  continue  in  effect  without  substantial  change  existing 
provisions  of  law  which  give  the  Commis.sion  the  power  to  prescribe  rules 
for  the  conduct  of  rehearings  and  further  provide  that  any  decision, 
order  or  requirement  made  after  rehearing  which  reverses,  changes  or 
modifies  the  original  determination  shall  be  subject  to  the  same  provi¬ 
sions  as  an  original  order. 

(To  be  continued.) 


F.  C.  C.  To  Be  Investigated 

The  House  of  Representatives,  78th  Congress,  1st  Session,  on  Janu¬ 
ary  19  approved  House  Resolution  No.  21  creating  a  committee  to  con¬ 
duct  a  study  and  investigation  of  the  Federal  Communications  Commis¬ 
.sion.  The  Resolution  reads  as  follows: 

“Resolved,  That  there  is  hereby  created  a  select  committee  to  be  composed 
of  five  Members  of  the  House  to  be  appointed  by  the  Speaker,  one  of  whom  he 
shall  designate  as  chairman.  Any  vacancy  occurring  in  the  membership  of  the 
committee  shall  be  filled  in  the  same  manner  in  which  the  original  appointment 
was  made. 

“The  committee  is  authorized  and  directed  to  conduct  a  study  and  investi¬ 
gation  of  the  organization,  personnel,  and  activities  of  the  Federal  Communica¬ 
tions  Commission  with  a  view  to  determining  whether  or  not  such  Commission 
in  its  organization,  in  the  selection  of  personnel,  and  in  the  conduct  of  its  activi¬ 
ties,  has  been,  and  is.  acting  in  accordance  with  law  and  the  public  interest. 

“The  committee  shall  report  to  the  House  (or  to  the  Clerk  of  the  House  if 
the  House  is  not  in  session)  at  the  earliest  practicable  date  during  the  present 
Congress  the  results  of  its  investigation,  together  with  such  recommendations  as 
it  deems  desirable. 

“For  the  purposes  of  this  resolution  the  committee  is  authorized  to  sit  and 
act  during  the  present  Congress  at  such  times  and  places  within  the  United  States, 
whether  or  not  the  House  is  sitting,  has  recessed,  or  has  adjourned,  to  hold  such 
hearings,  to  require  the  attendance  of  such  witnesses  and  the  production  of  such 
books,  papers,  and  documents,  and  to  take  such  testimony,  as  it  deems  necessary. 
Subpenas  may  be  issued  under  the  signature  of  the  chairman  of  the  Committee 
or  any  member  designated  by  him,  and  may  be  served  by  any  person  designated 
by  such  chairman  or  members.” 

It  has  been  announced  that  Congressman  Cox,  of  Georgia,  who 
introduced  the  resolution,  will  be  chairman  of  the  investigating  com- 


34  Journal  of  the  Federal  Communications  Bar  Association 


mittee.  He  has  served  ten  consecutive  terms  in  Congress  and  is  the 
ranking  majority  member  of  the  House  Rules  Committee.  Other  mem¬ 
bers  of  the  Committee  will  be  Edward  J.  Hart,  New  Jersey,  Warren  G. 
Magnuson,  Washington,  Richard  B.  Wigglesworth,  Massachusetts,  and 
Louis  E.  Miller,  Missouri.  All  members  of  the  Committee  are  lawyers  by 
profession. 

— E.  D.  J. 


Sixth  Annual  Meeting 


The  Sixth  Annual  Meeting  of  the  Federal  Communications  Bar 
Association  was  held  on  December  12,  1942,  at  10 :00  A.  M.  in  the  North 
Room  of  the  Mayflower  Hotel,  Washington,  D.  C. 

After  calling  the  meeting  to  order,  the  President  called  for  the 
report  of  the  Nominating  Committee.  The  Secretary  read  the  Com¬ 
mittee’s  report,  which  nominated  the  following  persons  for  office  in  the 
Association : 


President  . 

First  Vice  President ... 
Second  Vice  President 

Secretary .  . 

Treasurer  . 


Officers 


.Horace  L.  Lohnes 
Ben  S.  Fisher 
John  F.  Gibbons 
Lester  Cohen 
Kenneth  L.  Yol'rd 


Executive  Committee 

One-year  term  . Eliot  C  Lovett 

Three-year  term  .  Eugene  O.  Sykes 

Three-year  term  .  Reed  T.  Rollo 

Mr.  Sykes,  the  President,  read  his  report.  It  covered  briefly  the 
hearing  held  April  14  to  June  3,  1942,  before  the  Committee  on  Interstate 
and  Foreign  Commerce  of  the  House  of  Representatives  upon  H.  R.  5497 
(the  Sanders  Bill).  The  views  of  the  Executive  Committee  were  pre¬ 
sented  at  the  hearing  by  Mr,  Herbert  Bingham,  assisted  by  Mr.  Duke 
M.  Patrick,  and  a  great  many  others  presented  testimony,  all  compris¬ 
ing  about  1,500  printed  pages.  Although  Congress  adjourned  without 
taking  action  upon  the  Sanders  Bill,  it  is  expected  that  the  testimony 
will  prove  of  future  value  to  the  Committee  on  Interstate  and  Foreign 
Commerce. 

Judge  Sykes  also  reported  the  resignation  of  Harry  E.  Warner  as 
Editor-in-Chief  of  the  Bar  Journal,  necessitated  by  his  enlistment  in 
the  armed  forces.  The  Executive  Committee  approved  the  recommenda¬ 
tion  of  the  new  editor-in-chief,  Joseph  E.  Keller,  that  the  Journal  be 
issued  bi-monthly  instead  of  monthly. 

Judge  Sykes  likewise  reported  the  purchase  of  a  $1,000.00  War  Sav¬ 
ings  Bond  by  the  Association  as  authorized  at  the  last  meeting  of  the 
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Association,  and  requested  that  the  Executive  Committee’s  resolution 
that  members  of  the  Association  serving  with  the  armed  forces  of  the 
country  should  not  be  charged  annual  dues  while  they  are  so  engaged 
be  ratified  by  the  Association.  Subsequently  during  the  meeting,  the 
Executive  Committee’s  action  was  unanimously  ratified  and  confirmed. 

Judge  Sykes  informed  the  members  of  the  death  of  a  beloved  mem¬ 
ber,  Thomas  P.  Littlepage,  Esquire,  who  died  on  December  10,  1942,  and 
reported  that  flowers  had  been  sent  on  behalf  of  the  Association.  Sev¬ 
eral  members  indicated  their  intention  of  attending  the  funeral,  to  be 
held  on  the  afternoon  of  December  12. 

Mr.  Rollo,  Secretary,  read  his  report.  The  Secretary  reported, 
among  other  things,  the  election  of  Mr.  John  Gibbons  to  the  Executive 
Committee  to  succeed  Mr.  Frank  W.  Wozencraft,  who  resigned  in  May, 
1942,  by  rea.son  of  the  fact  that  he  was  on  active  duty  in  the  Army.  The 
Secretary  reported  the  Association  as  having  a  total  membership  of  255. 
Twenty  members  were  known  to  be  in  the  armed  services. 

In  the  absence  of  Mr.  John  M.  Littlepage,  Treasurer,  the  Treasurer’s 
report  was  read  by  the  Secretary.  A  balance  of  $1,251.87  was  reported 
as  of  December  12. 

It  was  announced  that  the  Committee  on  Ethics  and  Grievances 
had  not  functioned  during  the  year  1942  and  that  it  had  no  report  to 
submit. 

Mr.  Lovett,  Chairman  of  the  Committee  on  Practice  and  Procedure, 
reported  that  his  committee  had  discus.sed  with  the  Rules  Committee  of 
the  Federal  Communications  Commission  four  recommendations  prev¬ 
iously  made  by  the  committee,  as  follows: 

1.  Depositions.  It  was  suggested  that  Rules  1.221  and  1222  be  changed  so 
that  anyone  taking  depositions  will  be  afforded  the  latitude  apparently  contem¬ 
plated  by  Section  409(e)  of  the  Communications  Act 

2.  Service  on  Common  Carriers.  Section  413  of  the  Act  permits  the  Com¬ 
mission  to  make  service  on  the  agent  in  the  District  of  Columbia,  thus  affording 
a  means  other  than  by  service  upon  the  party  itself  or  its  attorney  of  record. 
No  such  permission  is  given  parties  by  the  Act.  However,  the  Rules  (Sec.  I.I4I) 
require  service  to  be  made  in  accordance  with  the  Act  and  do  not  specifically 
limit  it  to  service  by  the  Ciommi<-sion.  Therefore,  it  was  suggested  that  Section 
1.141  be  amended  so  that  it  would  merely  permit  service  by  the  Commission  on 
agents,  such  service  to  be  specifically  limited  to  the  Commission. 

3.  Interpretation  of  "transfer  of  control."  It  was  suggested  that  parties  sub¬ 
ject  to  the  jurisdiction  of  the  Commission  should  be  furnished  a  clearer  exposi¬ 
tion  of  the  (Commission’s  interpretation  of  the  words  "transfer  of  control”  than 
is  apparent  in  the  regulations  and  in  the  forms  provided  in  furtherance  thereof. 
Specifically,  it  was  suggested  that  the  Commission  should  at  least  explain  that 
it  interprets  "transfer”  to  mean  not  only  the  pa‘=sage  of  actual  control  from  one 
entity  to  another  but  also  the  acquisition  or  relinquishment  of  control.  It  was 
further  suggested  that  some  provision  might  be  made  for  the  informal  submis¬ 
sion  of  doubtful  cases  in  order  to  determine  whether  an  application  for  consent 
should  be  filed. 

4.  Form  335.  It  was  suggested  that  the  filing  of  this  supplemental  form 
might  be  eliminated  in  many  cases  without  depriving  the  Commission  of  infor¬ 
mation. 
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Mr.  Lovett  reported  the  action  taken  by  the  Commission’s  Rules  Committee 
as  follows: 

1.  Depositions.  It  is  not  yet  ready  to  go  so  far  as  the  Act  contemplates. 
However,  it  is  held  permissible  under  the  present  rule  to  designate  alternative 
persons  before  whom  depositions  may  be  taken,  provided  the  names  of  the  per¬ 
sons  are  given. 

2.  Service  on  Common  Carriers.  No  action  to  date. 

3.  Interpretation  of  “transfer  of  control.”  It  desires  to  postpone  any  elab¬ 
oration  upon  this  phrase,  but  it  invites  the  submission  of  doubtful  cases  for 
preliminary  determination  as  to  whether  an  application  for  consent  is  necessary. 

4.  Form  335.  The  burdensome  requirements  have  been  relaxed  so  that  the 
form  will  not  be  necessary  (1)  with  applications  (Form  301)  for  new  station  con¬ 
struction  permits  (2)  with  applications  (Form  3(M)  for  construction  permits  for 
existing  stations  or  modifications  thereof,  or  for  modification  of  license.  (3)  with 
applications  (Form  303)  for  renewal  of  license,  or  (4)  with  applications  (Form 
306)  for  authority  to  determine  operating  power  by  direct  measurement  when 
filed  in  conjunction  with  a  license  to  cover  construction. 

The  Committee  on  Practice  and  Procedure  recommended  in  its  re¬ 
port  that  the  proposals  already  made  concernin"  depositions,  service 
upon  common  carriers,  and  the  interpretation  of  the  phrase  “transfer  of 
control”  be  pursued  until  the  desired  objectives  are  obtained.  It  further 
recommended  that  Rule  3.31,  concerninp  the  chanfre  in  location  of  the 
main  studio  of  a  standard  broadcast  station,  be  amended  so  that  such  a 
studio  may  be  moved  without  first  securing  the  w'ritten  permission  of  the 
Commission,  provided  that  in  movinp:  it  is  not  necessary  to  cross  the 
border  of  a  town,  township,  or  county,  as  well  as  of  a  borou«rh,  city,  state, 
district,  territory,  or  possession  as  now  provided.  Mr.  Lovett  concluded 
his  report  by  offerin'?  the  following?  resolution : 

“Resolved  that,  in  furtherance  of  the  duties  of  the  (Committee  on  Practice 
and  Procedure  as  spwified  in  Article  VI.  Section  3,  of  the  By-laws,  when  the 
Committee  is  authorized  by  the  Executive  Committee  to  Cooperate  with  the 
Commission  in  order  to  bring  about  an  objective  approved  by  the  Executive 
Committee,  the  Committee  on  Practice  and  Procedure  shall,  if  possible,  see  such 
objective  through  to  final  action  by  the  Commission  without  further  report  to 
the  Executive  (Committee  unless  it  considers  such  a  report  necessary.” 

After  a  discussion  of  the  resolution,  it  was  unanimously  adopted. 

The  Membership  Committee,  Mr.  W.  Theodore  Pierson,  Chairman, 
reported  that  it  had  received,  approved  and  reported  to  the  Secretary 
a  total  of  nine  applications  for  membership  in  the  Association. 

Mr.  H.  L.  McCormick,  Chairman  of  the  (’ommittee  on  Memorials, 
read  his  report,  which  included  a  rejiort  of  the  death  of  six  members, 
namely:  Joseph  F.  Krizek,  Frederick  Lauschner,  Oeorjje  F.  Ilurd, 
Arthur  A.  O'Brien,  John  A.  Senneff,  Jr.,  and  Arthur  E.  Cook.  Diligent 
effort  to  ascertain  the  facts  which  would  enable  the  Committee  to  pre¬ 
pare  a  Memorial  Resolution  for  each  deceased  member  bavin}?  failed,  a 
motion  was  adopted  that  the  Committee’s  report  be  filed  in  lieu  of  mem¬ 
orials  on  each  of  the  deceased  members.  A  motion  authorizinj?  the 
Committee  on  Memorials  to  prepare  a  Memorial  Resolution  for  Thomas 
P.  Littlepage  was  unanimously  approved. 
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A  resolution  directing  the  Executive  Committee  to  make  a  study  of 
the  'advisability  of  incorporating:  the  Association  was  adopted.  The 
meeting:  recessed  at  11 :20  A.  M. 

The  President  called  the  afternoon  session  to  order  at  12:01  P.  M. 
and  announced  that  nominations  from  the  floor  were  in  order.  No  nomi¬ 
nations  were  made  and  the  persons  nominated  by  the  Nominating  Com¬ 
mittee  were  unanimously  elected  officers  and  Executive  Committee  mem¬ 
bers.  The  retiring  president,  Judge  Sykes,  appointed  a  committee 
consisting  of  Messrs.  Roberson,  Van  Orsdel  and  McCormick  to  escort  the 
new  president,  Mr.  Lohnes,  to  the  chair.  Mr.  Lohnes  expressed  his  ap¬ 
preciation  and  asked  for  cooperation.  He  stated,  also,  that  the  Associa¬ 
tion  had  been  honored  by  the  choice  of  Mr.  Bingham  as  Special  Counsel 
for  a  sub  committee  of  the  Committee  on  Interstate  and  Foreign  Com¬ 
merce  of  the  United  States  Senate  appointed  to  investigate  the  American 
Federation  of  Musicians.  lie  offered  the  assistance  of  the  Association  to 
Mr.  Bingham.  The  meeting  adjourned  at  12 :30  P.  M. 

The  ‘^iTth  <^nlln^^  Ujpnrr  of  the  Association  was  held  on  the  evening 
of  December  12,  1942,  in^Hle'  I'lliiu'se  RWmn  of  the  Mayflower  Hotel, 
Washington,  D.  C.  Commissioners  Fly,  Walker,  Craven,  Case,  and 
Wakefield  and  Messrs.  Charles  R.  Denny,  General  Counsel,  Ewell  K. 
Jett,  Chief  Engineer,  William  J.  Norfleet.  Chief  Accountant,  and  T.  J. 
Slowie.  Secretary,  of  the  Federal  Communications  Commission  attended 
as  guests  of  the  Association. 

Judge  Sykes  called  the  Roll  of  Honor  of  the  Association,  being 
those  members  serving  in  the  Armed  Services,  as  follows : 


James  W.  Baldwin 
Donald  C.  Beelar 
William  N.  Blanton,  Jr. 
Charles  Ray  Cambron 
Frank  U.  Fletcher 
John  W.  Guider 
Andrew  G.  Haley 
Laurence  W.  Harry 
John  J.  Hurley 
Ellis  C.  Irwin 
Thomas  P.  Littlepage 
Duke  M.  Patrick 


William  A.  Porter 
Bolling  R.  Powell,  Jr. 

E.  Gardner  Prime 
^  Arthur  H.  Schroeder 
Paul  M.  Segal 
Henry  B.  Walker 
Ralph  L.  Walker 
Harry  P.  Warner 
John  H.  Wharton 
Thomas  Winfield  Wilson 
Frank  W.  Wozencraft 


Commissioner  T.  A.  M.  Craven  delivered  an  address  on  the  sub¬ 
ject  “International  Broadcasts  in  Time  of  War.” 

Mr.  Paul  Porter,  a  member  of  the  Association  and  now  Deputy  Ad¬ 
ministrator  of  the  Office  of  Price  Administration,  in  Charge  of  Rent 
Control,  gave  a  brief  talk. 

A  total  of  110  persons  attended  the  dinner. 
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MEMBERSHIP  OF  COMMITTEES 

The  following,  including  recent  appointments,  constitute  the  stand¬ 
ing  committees  for  1943 : 


Nominating 

George  S.  Smith,  Chairman 
Frank  Quigley 
Russell  P.  Place 
Fred  W.  Albertson 
Lt.  William  A.  Porter, 

U.  S.  Navy 

Major  Arthur  H.  Schroeder, 

U.  S.  Army 

Membership 

W.  Theodore  Pierson,  Chairman 
Edward  K.  Wheeler 
Alan  B.  David 

Practice  and  Procedure 

Eliot  C.  Lovett,  Chairman 
Andrew  W.  Bennett 
J.  Randolph  Coleman,  Jr. 


George  B.  Porter 
Philip  G.  Loucks 
William  J.  Dempsey 

Ethics  and  Grievances 

Percy  Russell,  Chairman 
Guilford  Jameson 
William  C.  Koplovitz 
William  Montgomery  Smith 
Joseph  H.  Ream 
Ben  S.  Fisher 

Memorials 

H.  L.  McCormick,  Chairman 

Frank  Stollenwerck 

Henry  Ladner 

George  O.  Sutton 

M.  M.  Jansky 

(’harles  V.  Way  land 

— E.  D.  J. 


Relaxation  of  FM  Rules 

Even  prior  to  the  present  war  emergency,  the  Commission  recog¬ 
nized  the  difficulty  of  establishing  high  frequency  (FM)  broadcast  sta¬ 
tions  to  ser\'e  a  basic  trade  area  and  a  principal  city  in  accordance  with 
the  then  existing  rules  setting  out  the  requirements  for  establishing 
service  areas.  Accordingly,  on  March  21,  1941,  Rule  3.223(b)  was 
amended  to  permit  the  licensing  of  a  high  frequency  broadcast  station  to 
serv’e  temporarily  an  area  less  than  the  basic  trade  area,  subject  to  the 
following  conditions : 

“I.  That  an  applicant  for  authority  to  serve  temporarily  less  than  the  basic 
trade  area  show  substantial  reason  for  relaxation  of  the  requirement  to  serve 
the  basic  trade  area  and  for  specification  of  the  proposed  service  area; 

“2.  That  the  area  to  be  ser\ed  include  as  much  of  the  basic  trade  area  as  rea¬ 
sonably  may  be  required  in  the  public  interest  to  be  served  and  in  no  event 
less  than  the  principal  city  and  the  metropolitan  district  in  which  it  is 
located; 

"3.  That  such  an  applicant  show  compliance  with  section  3.225(b)  (which  pro¬ 
vides  that  where  a  service  area  has  been  established  in  which  one  or  more 
existing  high  frequency  broadcast  stations  are  in  operation,  that  the  contours 
of  any  new  station  proposed  to  serve  such  area  will  compare  with  those  of 
the  existing  station  or  stations  as  nearly  as  possible,  or  that  the  service  area 
already  established  should  be  modified)  where  applicable  and  section  3.227(a) 
(which  requires  stations  located  in  the  same  city  shall  have  substantially  the 
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same  service  area),  except  that  such  sections  shall  apply  only  in  relation  to 
other  stations  established  under  this  proviso; 

"4.  That  the  Commission  may  condition  the  granting  of  any  application  for 
renewal  of  license  of  such  station  upon  the  rendering  of  service  by  such  sta¬ 
tion  to  an  area  conforming  generally  with  the  basic  trade  area." 

At  least  one  application  has  been  granted  pursuant  to  the  provi¬ 
sions  of  this  rule.* 

On  April  27,  1942,  the  Comini.s.sion  announced  its  “Memorandum 
Opinion  of  April  27,  1942“  which  recognized  the  necessity  for  conserv- 
inp  critical  materials  and  skilled  personnel,  and  banned  new  grants  for 
higher  frequency  (FM)  as  well  as  most  other  types  of  broadcast  appli¬ 
cations. 

The  Commission,  on  August  4,  1942,  announced  its  policy  for 
licensing  high  frequency  (FM)  broadcast  stations,  further  relaxing  its 
rules  governing  the  licen.sing  of  such  stations.  Under  this  policy  the 
Commission  will  give  consideration  to  applications  for  license  to  cover 
partial  construction  of  FM  and  ST  stations  where  construction  has  pro¬ 
ceeded  to  the  point  where  it  is  pos.sible  to  provide  a  limited  but  satisfac¬ 
tory  FM  service.  Consideration  will  also  be  given  to  applications  where 
construction  has  been  completed  and  the  permittee  has  been  unable  to 
secure  equipment  and  technical  personnel  to  make  measurements  re¬ 
quired  by  the  existing  rules  as  a  prerequisite  to  issuance  of  a  license. 
To  secure  a  grant  of  such  an  application  for  license,  each  applicant  must 
show : 

“I.  Diligence  in  proceeding  with  construction  and  the  reasons  for  failure  to  com¬ 
plete  construction; 

"2.  The  actual  status  of  construction  which  the  applicant  believes  sufficient  to 
provide  an  acceptable  F.M  service: 

"3.  The  materials  and  technical  personnel  needed  to  complete  construction  and 
make  proof  of  performance  (Section  6.  Form  320) ;  and, 

"4.  The  applicant’s  determination  to  proceed  to  final  completion  in  accordance 
with  the  Rules,  Regulations  and  Standards  of  the  Commission  when  ma¬ 
terials  for  further  construction  and  needed  technical  personnel  become 
available." 

The  August  4th  announcement  stated  that  “applicants  for  new 
facilities  however  are  barred,  except  under  special  circumstances,  by  an 
earlier  ‘freeze’  policy  announced  in  the  Memorandum  Opinion  of  April 
27,  1942.”  Action  taken  by  the  Commission  on  December  ‘22,  1942,  in 

*On  September  23,  1941,  the  Commission  granted  the  application  of  Commercial 
Radio  Equipment  Company  (B4-PH-14)  for  a  new  high  frequency  (FM)  broadcast 
station  at  Kansas  City,  Missouri,  to  be  operated  on  44,900  kilocycles  with  a  coverage 
of  4400  square  miles,  .\ccording  to  a  letter  from  the  Commission  to  this  applicant, 
the  basic  trade  area  of  Kansas  City,  Missouri,  encompasses  an  area  of  17,700  square 
miles.  The  applicant  made  the  showing  required  by  Rule  3.223(b)  and  the  applica¬ 
tion  was  granted  "on  a  temporary  basis  in  accordance  with  Section  3.223(b).” 


40  Journal  op  the  Federal  Communications  Bar  Association 


granting  the  construction  permit  application  of  WHEC,  Incorporated  • 
for  new  high  frequency  (FM)  station  at  Rochester,  New  York,  is  of  some 
assistance  in  determining  what  is  meant  by  special  circumstances. 
WHEC,  Incorporated  was  formerly  the  licensee  of  experimental  high 
frequency  (FM)  station  W8XAD  and  at  the  time  of  the  grant  held 
special  temporary  authority  to  operate  the  experimental  station.  Ac¬ 
cording  to  the  application  no  substantial  change  in  the  equipment  of 
Station  W8XAD  would  be  necessary  in  order  to  render  the  coverage 
specified  in  the  application  for  construction  permit. 

It,  therefore,  appears  that  an  applicant  for  new  facilities  having 
on  hand  equipment  used  in  the  operation  of  an  experimental  FM  sta¬ 
tion,  which  it  proposes  to  use  in  the  operation  of  a  commercial  FM 
station,  has  met  the  special  circumstances  necessary  to  warrant  an  excep¬ 
tion  to  the  policy  announced  in  the  Memorandum  Opinion. 

The  Commission,  on  August  17,  1942,  announced  the  appointment 
of  a  committee  composed  of  Commi.ssioners  Craven,  Payne  and  Durr 
to  make  a  study  of  pending  applications  and  problems  arising  there¬ 
under  having  to  do  with  the  use  of  materials  and  the  construction 
or  change  of  broadcasting  facilities;  and  to  submit  to  the  Commission 
their  conclusions  as  to  what  changes,  if  any,  in  the  Memorandum  Opin¬ 
ion  of  April  27,  1942,  the  Commission  should  recommend  to  the  Board 
of  War  Communications  and  the  War  Production  Board.  The  appoint¬ 
ment  of  this  committee  indicates  that  the  Commission  has  under  consid¬ 
eration  the  question  of  further  relaxing  its  policy  with  respect  to  appli¬ 
cations  for  new  standard  and  high  frequency  (FM)  broadcast  stations. 

—V.  R.  Y. 


Bar  Chronicle  of  Recent  Events 

Another  new  problem  has  been  created  for  the  radio  industry,  as 
well  as  every  other  industry  and  business  in  the  country,  by  the  recent 
freezing  of  wages.  Under  the  Stabilization  Act,  employes  bound  by 
formal  wage  contracts  will  come  under  the  authority  of  the  War  Labor 
Board,  while  the  Bureau  of  Internal  Revenue,  acting  for  the  Treasury 
Department,  has  the  responsibility  of  administering  the  Act  as  far  as 
executive,  administrative,  professional,  and  other  employes  not  under 
contract  are  concerned.  Employers  are  being  urged  to  submit  questions 
pertaining  to  the  Act  to  the  field  offices  of  these  agencies  and  obtain 
rulings  before  employes’  compensation  is  increased. 

♦The  granting  of  the  application  of  WHEC,  Incorporated  is  also  a  change  in 
the  procedure  announced  by  the  Commission  on  April  4,  1941,  “of  holding  in  its 
pending  files  all  applications  by  newspaper  interests  for  FM  (frequency_moducation) 
authorizations  not  acted  upon  before  March  19,  1941,  when  Order  No.  79  was  issued 
looking  to  the  inquiry  which  will  consider  the  policy  to  be  followed  in  all  such 
cases.”  The  majority  of  the  stock  of  WHEC.  Incorporated  is  owned  by  The  Gannett 
Co.,  Inc.,  a  newspaper  publisher. 
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To  carry  out  its  administrative  duties  the  Treasury  has  established 
field  offices  in  New  York,  Philadelphia,  Detroit,  Chicago,  San  Francisco, 
Los  Angeles  and  Seattle.  War  Labor  Board  expects  to  establish  regional 
offices  in  Boston,  New  York,  Philadelphia,  Atlanta,  Dallas,  Kansas  City, 
Cleveland,  Chicago,  Denver  and  San  Francisco. 

John  L.  Sullivan,  Assistant  Secretary  of  the  Treasury,  has  already 
stated  that  in  six  specific  types  of  raises  under  established  merit  and 
promotion  sy.stems,  salary  increases  will  be  permitted  without  the  ap¬ 
proval  of  the  Treasury,  but  aside  from  this  it  is  still  uncertain  how  far 
an  employer  may  go  in  increasing  wages  without  specific  authority. 
Employers,  wdio  employ  eight  or  less  people,  are  exempt  from  the  freeze 
order. 


An  interpretation  of  Section  19.28  (a)-l  of  the  Internal  Revenue 
Code,  appearing  in  a  recent  issue  of  the  Internal  Revenue  Bulletin,  is  of 
interest  and  important  to  the  radio  industry.  The  statement  is  made 
that  advertising  is  recognized  as  “a  necessary  and  legitimate  business 
expense  so  long  as  it  is  not  carried  to  an  unreasonable  extent  and  does 
not  become  an  attempt  to  avoid  proper  tax  payments.”  Only  general 
rules  have  been  made  as  to  what  are  “reasonable”  expenditures  for 
advertising,  and  although  the  Treasur}’  Department  will  consider  appli¬ 
cations  for  individual  rulings,  it  asks  that  taxpayers  attempt  to  follow 
the  general  rules  and  avoid  individual  rulings  wherever  possible. 

The  following  is  the  Revenue  Bureau’s  statement  concerning  tax 
deductions  for  advertising: 

Advice  is  requested  as  to  the  extent  expenditures  for  advertising  will  be  de¬ 
ductible  from  gross  income  for  Federal  income  tax  purpo  es. 

To  be  deductible,  advertising  expenditures  must  be  ordinary  and  necessary 
and  bear  a  reasonable  relation  to  the  business  activities  in  which  the  enterprise 
is  engaged.  The  bureau  recognizes  that  advertising  is  a  necessary  and  legiti¬ 
mate  business  expense  so  long  as  it  is  not  carried  to  an  unreasonable  extent  or 
does  not  become  an  attempt  to  avoid  proper  tax  payments. 

The  bureau  realizes  that  it  may  be  necessary  for  taxpayers  now  engaged  in 
war  production  to  maintain,  through  advertising,  their  trade  names  and  the 
knowledge  of  the  quality  of  their  products  and  good  will  built  up  over  past  years, 
so  that  when  they  return  to  peacetime  production  their  names  and  the  quality  of 
their  products  will  be  known  to  the  public. 

In  determining  whether  such  expenditures  are  allowable,  cognizance  will  be 
taken  of  (I)  the  size  of  the  busine  s,  (2)  the  amount  of  prior  advertising  budgets. 
(3)  the  public  patronage  reasonably  to  be  expected  in  the  future,  (4)  the  in¬ 
creased  cost  of  the  elements  entering  into  the  total  of  advertising  expenditures, 
(5)  the  introduction  of  new  products  and  added  lines,  and  (6)  buying  habits 
necessitated  by  war  restrictions,  by  prioritie-^,  and  by  the  unavailability  of  many 
of  the  raw  materials  formerly  fabricated  into  the  advertised  products. 

Reasonable  expenses  incurred  by  companies  in  advertising  and  advertising 
technique  to  speed  the  war  effort  among  their  own  employes,  and  to  cut  down 
accidents  and  unnecessary  absences  and  inefficiency,  will  be  allowed  as  deduc¬ 
tions.  Also,  reasonable  expenditures  for  advertisements,  including  the  promotion 
of  Government  objectives  in  wartime,  such  as  conservation,  salvage,  or  the  sale 
of  war  bonds,  which  are  signed  by  the  advertiser,  will  be  deductible  provided  they 
are  reasonable  and  are  not  made  in  an  attempt  to  avoid  proper  taxation. 
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It  is  the  statutory  responsibility  of  the  bureau  to  determine  and  collect  Fed¬ 
eral  taxes  among  which  are  the  income  and  excess  profits  taxes,  and  to  prevent 
abuses  and  attempts  to  avoid  the  high  tax  rates  to  which  business  will  be  subject 
under  the  proposed  tax  bill  now  before  Ckingress. 

No  definite  rule  for  determining  what  is  reasonable  in  the  case  of  expendi¬ 
tures  for  advertising  can  be  laid  down  in  advance  so  as  to  fit  all  situations  and  all 
classes  of  taxpayers.  In  determining  whether  the  amounts  are  reasonable,  it  is 
necessary  to  take  into  consideration  all  the  facts  and  circumstances  in  each 
particular  case. 

The  bureau  will  consider  applications  for  individual  rulings.  It  is,  however, 
busy  with  an  unusual  volume  of  work,  and  it  is  believed  that  if  taxpayers  will 
keep  in  mind  the  foregoing  general  rules,  individual  rulings  will  not  be  necessary 
except  under  most  unusual  circumstances. 


Local  draft  boards  have  recently  received  Occupation  Bulletin  No. 
27,  listing  the  critical  jobs  in  broadcasting  and  other  fields  of  communi¬ 
cations,  to  serve  as  a  guide  in  deferring  men  in  the  communications  in¬ 
dustry  from  military  service.  This  list  is  composed  of  technical  and 
trained  personnel,  and  as  the  bulletin  points  out,  it  is  “confined  to 
those  occupations  which  require  six  months  or  more  of  training  and 
preparation.”  Deferment  is  not  certain  to  an  employe  coming  within 
this  occupational  list,  as  the  matter  is  entirely  within  the  discretion  of 
his  local  draft  board. 

Broadcaster  employers  may  seek  the  deferment  of  essential  em¬ 
ployes  by  filing  Form  42-A  with  the  local  draft  boards  of  such  employes. 
Many  broadcasters  are  solving  their  present  and  future  manpower  prob¬ 
lems  by  proceeding  with  the  training  of  new  personnel,  persons  not 
subject  to  draft,  as  rapidly  as  possible. 


Recently  the  office  of  Censorship  established  a  special  foreign 
language  section,  headed  by  Robert  K.  Richards,  to  assist  broadcasters 
of  foreign  language  programs  and  enforce  the  Code  of  Wartime  Prac¬ 
tices.  Under  a  plan  for  controlling  foreign  language  programs,  the 
Office  of  Censorship  will  monitor  programs  and  advise  broadcasters  of 
violations  of  the  code,  the  FCC  will  investigate  the  backgrounds  of 
employes  of  foreign-language  stations,  and  OWI  will  carry  on  its  pro¬ 
gramming  activities.  Voluntary  censorship  is  still  the  responsibility  of 
the  broadcasters,  and  the  purpose  of  the  new  section  of  Office  of  Censor¬ 
ship  is  to  assist  them  in  the  proper  discharge  of  this  responsibility. 


Since  Section  23 (q)  of  the  Internal  Revenue  Code,  as  amended, 
provides  that  contributions  or  gifts  to  the  United  States  Government  are 
deductible  by  corporations  up  to  5%  of  the  taxpayer’s  net  income,  the 
question  has  been  raised  as  to  whether  the  value  of  time  donated  to  the 
government  for  broadcasting  by  radio  stations  can  be  considered  as  a 
deductible  tax  item.  Guy  T.  Helvering,  Internal  Revenue  Commissioner, 
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in  his  ruling  on  this  matter  stated:  “This  office  is  of  the  opinion  that 
the  value  of  the  radio  broadcast  time  does  not  represent  a  payment  made 
to  the  United  States  within  the  meaning  of  section  23 (q)  of  the  Internal 
Revenue  Code,  as  amended,  and  no  deduction  on  account  thereof  is 
allowable.” 

The  Commissioner  did  rule  that  production  costs  of  government  pro¬ 
grams  are  properly  deductible  as  necessary  business  expense.  In  this 
connection  the  ruling  provided:  “However,  expenses  incurred  by  radio 
broadcasting  stations  in  connection  with  broadcasting  information  re- 
•  garding  the  purchase  of  United  States  War  Bonds,  recruiting  men  for 
the  armed  forces  etc.,  are  deductible  as  ordinary  and  necessary  business 
'  expenses  under  section  23  (a)(1)  of  the  Internal  Revenue  Code  as 
amended.” 

— C.  F.  D. 


Broadcasting  And  The  War 

The  communications  industry,  like  all  other  industry  in  the  coun¬ 
try,  has  felt  the  impact  of  the  material  and  manpower  shortages  which 
have  become  increasingly  more  pressing  during  the  past  months.  There 
have  been  many  orders  by  the  governmental  boards  dealing  with  these 
problems  which  have  attempted  in  one  way  or  another  to  alleviate  the 
situation.  Some  of  the  more  important  of  these  orders  are  briefly  re¬ 
viewed  herein. 

In  the  manpower  field  the  action  most  important  to  communications 
was  that  taken  by  National  Headquarters  of  Selective  Service  when,  on 
July  15,  1942,  Local  Board  Release  No.  115  was  amended  to  add  thereto 
a  list  of  thirty-four  industries  which  were  determined  to  be  essential 
to  the  support  of  the  war  effort.  “Communications  services:  telephone, 
telegraph,  newspapers,  radio  broadcasting  and  television  services  and 
the  repair  of  facilities,”  appeared  in  the  list  as  an  essential  activity. 
The  list  of  essential  activities  was  then  used  by  Selective  Service  as  the 
basis  for  the  issuance  of  occupational  bulletins  to  local  draft  boards 
which  specified  the  critical  occupations  in  the  listed  industries  which 
should  be  considered  by  the  local  boards  for  deferment.  Under  date  of 
October  12,  1942,  Occupational  Bulletin  No.  27  was  issued,  listing  the 
critical  occupations  in  the  communications  services.  This  first  occupa¬ 
tional  bulletin  for  the  communications  services  has  been  re-studied  by 
the  various  committees  of  the  Board  of  War  Communications  and  by  the 
War  Manpower  Commission,  with  the  result  that  there  will  shortly  be 
issued  by  Selective  Service,  a  revised  bulletin.  The  revi.sed  bulletin  is 
expected  to  correct  many  of  the  inadequacies  of  the  original  listing  and 
to  bring  it  up  to  date  to  keep  pace  with  the  ever  changing  manpower 
picture. 

The  War  Production  Board,  in  the  days  when  it  was  the  Office  of 
Production  Management,  stepped  into  the  materials  situation  with  the 
issuance  of  the  original  Preference  Rating  Order  P-22  on  September  9, 
1942.  This  original  Preference  Rating  Order  listed  “radio  broadcasting 
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and  communications”  and  ‘‘telephone  and  telegraph  communication,” 
among  the  many  industries  entitled  to  use  an  A-10  preference  rating  in 
order  to  secure  material  necessary  for  maintenance,  repair,  and  oper¬ 
ating  supplies.  Preference  rating  Order  P-22  was  amended  several  times 
in  the  weeks  following  its  issuance  and  on  December  18,  1942,  was  super¬ 
seded  by  Preference  Rating  Order  P-lOO,  which  continued  to  make  the 
A-10  rating  available  to  the  radio  and  telephone  and  telegraph  indus¬ 
tries.  The  evolutionary  processes  of  the  War  Production  Board  later 
resulted  in  the  issuance  of  separate  repair  and  maintenance  orders 
which  covered  only  the  ‘‘wire  communication”  and  the  ‘‘radio  com¬ 
munication”  industries.  Order  P-129,  which  extended  an  A-3  rating, 
was  issued  on  April  23,  1942.  This  order  in  turn  was  replaced  by  Order 
P-133  (issued  October  5,  1942)  which  extended  an  A-l-j  rating  for 
materials  needed  for  maintenance,  repair,  and  operating  supplies  to  an 
‘‘operator”  engaged  in: 

(1)  Radio  communication,  including  broadcasting. 

(2)  Sound  recording  for  commercial  purposes. 

(3)  Radio  direction  finding. 

The  telephone  and  telegraph  industries  were  also  covered  by  Preference 
Rating  Orders  applicable  only  to  those  industries. 

Restrictions  on  the  construction  of  new  radio  broadca.sting  stations 
were  first  made  known  to  the  industry  when,  on  January  30.  1942,  the 
Federal  Communications  Commis.sion  publicly  announced  the  adoption 
of  a  restricted  policy  in  the  issuance  of  construction  permits.  This  was 
followed  by  similar  announcements  of  policy  by  the  Ilefen.se  Communi¬ 
cations  Board  (now  the  Board  of  War  Communications)  and  the  War 
Production  Board.  The  Defense  Communications  Board,  on  April  16, 
1942,  recommended  to  the  War  Production  Board  and  to  the  Federal 
Communications  Commission,  that  they  immediately  place  into  effect 
an  even  more  restrictive  policy  than  that  previously  announced.  The 
recommendation  of  the  Defense  Communications  Board  was: 

“No  future  authorizations  involving  the  use  of  any  material  shall  be  issued  by 
the  Federal  Communications  Commission  nor  shall  further  materials  be  allo¬ 
cated  by  the  War  Production  Board,  to  construct  or  to  change  the  transmitting 
facilities  of  any  Standard,  Television,  Facsimile,  Relay  or  High  Frequency  (FM, 
Non-Commercial  Educational  Experimental)  broadcast  station." 

In  accordance  with  this  recommendation  the  Federal  Communica¬ 
tions  Commission  on  April  27,  1942,  issued  its  now  well  known  Memoran¬ 
dum  Opinion,  in  which  it  adopted  the  policy  of  granting  no  application 
involving  the  use  of  any  materials  to  construct  or  change  the  transmit¬ 
ting  facilities  of  any  standard,  television,  facsimile,  relay  or  high  fre¬ 
quency  (FM)  broadcast  station.  The  Commission  deferred  action  with 
respect  to  experimental  high  frequency  and  non-commercial  educational 
broadcast  stations.  The  Commission  stated,  in  its  Memorandum  Opin¬ 
ion,  that  applications  filed  to  meet  the  requirements  of  authorizations 
made  as  conditional  grants  before  April  27,  1942  and  applications  re- 
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questinf?  an  extension  of  time  within  which  to  complete  construction 
would  not  be  granted  unless  it  appeared  to  the  Commission  that  the 
applicant  (1)  had  made  substantial  expenditures  or  had  actually  com¬ 
menced  construction  prior  to  April  27,  1942,  and  (2)  had  on  band,  or 
available,  substantially  all  the  materials  and  equipment  necessary  to 
complete  construction.  This  statement  of  policy  was  qualified  to  permit 
the  issuance  by  the  Commission,  of  authorizations  involving  es.sential 
repairs  or  replacements  for  the  purpose  of  maintaining  existing  services. 
The  Memorandum  Opinion  also  contained  the  statement  that  the  policy 
would  not  “preclude  the  issuance  of  authorizations  by  the  Commission 
for  construction  of,  or  changes  in,  facilities  required  by  the  Commis¬ 
sion  or  recommended  by  the  head  of  a  war  agency  of  the  Federal  Gov¬ 
ernment.” 

The  procedure  to  be  followed  by  the  Commission  in  enforcing  its 
“freeze  order”  was  outlined  in  the  statement  of  April  27  as  being  that 
all  applications  pending  before  the  Commission  which  involved  the  use 
of  materials  to  construct  or  change  the  facilities  of  the  classes  of  stations 
enumerated  would  be  deemed  abandoned  and  dismissed  without  preju¬ 
dice  unless  on  or  before  June  1.  1942,  a  formal  petition  was  filed  setting 
forth  the  facts  which  the  petitioner  believed  would  warrant  the  granting 
of  his  application.  If  such  a  petition  was  filed  and  was  denied  by  the 
Commission  the  application  was  then  to  be  set  for  bearing.  In  the 
months  following  June,  1942,  numerous  applications  in  which  petitions 
were  filed  under  the  “freeze  order”  have  been  set  for  hearing.  The 
issues  on  which  such  cases  have  been  set  for  hearing  are  more  or  less 
standard  and  have  been  similar  to  the  following: 

(1)  To  determine  the  materials  and  equipment  necessary  for  the  proposed  con¬ 
struction  which  applicant  has  on  hand  or  available. 

(2)  To  determine  whether  or  not  the  granting  of  the  proposed  application  would 
be  in  conformity  with  the  Commission's  policy  announced  by  its  Memoran¬ 
dum  Opinion  of  April  27,  1942. 

Following  the  issuance  of  the  April  27  “freeze  order,”  the  Com¬ 
mission  appointed  a  committee  to  study  the  policy  embodied  therein  and 
make  recommendations  relative  to  its  interpretation,  or  modification  if 
the  committee  found  such  a  course  to  be  in  order.  On  September  22, 
1942  the  Commission  announced  that  as  a  result  of  the  .studies  of  the 
committee  it  w’ould  relax  its  interpretation  of  the  Memorandum  Opinion 
in  order  that  applications  involving  shifts  in  frequency  in  which  no 
materials  would  be  used  other  than  quartz  cry.stals,  might  be  granted, 
provided : 

"(a)  Such  applications  involve  no  inconsistencies  with  Order  No.  M-146  of  the 
War  Production  Board  relating  to  quartz  crystals: 

(b)  Such  applications  involve  no  engineering  conflict  with  any  other  applica¬ 
tion  pending  at  any  time  since  February  22.  1942; 

(c)  Such  applications  involve  no  inconsistencies  with  the  Commission’s  Rules 
and  Regulations; 
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(d)  Such  applications  tend  toward  a  fair,  efficient,  and  equitable  distribution  ot 
radio  service,  are  consistent  with  sound  allocation  principles  and  offer  sub¬ 
stantial  improvement  in  standard  broadcast  service;  and 

(e)  Such  applications  are  otherwise  in  the  public  interest.” 

In  an  effort  to  conserve  the  existing  available  broadcasting  equip¬ 
ment  and  to  prolong  tube  life,  the  Federal  Communications  Commission, 
upon  recommendation  of  the  Board  of  War  Communications,  on  Novem¬ 
ber  6, 1942  adopted  its  Order  No.  107  by  which  all  domestic  broadcasting 
stations  were  required  on  December  1,  1942  to  readjust  their  transmit¬ 
ters  for  war  time  operation  by  a  reduction  in  the  antenna  current  and  the 
filament  and  plate  voltages  of  tubes  in  accordance  with  instructions  and 
suggestions  set  forth  in  “The  Manual  for  the  Adjustment  of  Broadca.st 
Equipment”  issued  simultaneously  with  Order  No.  107.  The  Commis¬ 
sion  amended  Section  3.52  of  the  Rules  and  Regulations  to  change  the 
method  of  computing  operating  power.  The  result  of  the  amendment  is 
that,  although  the  actual  radiated  power  of  standard  broadcast  stations 
is  reduced  approximately  one  decibel,  the  licensed  power  of  the  station 
remains  the  same.  Simultaneously  with  the  issuance  of  Order  No.  107 
the  Commission  promulgated  Order  No.  94A  by  which  Section  3.71  of 
the  rules  and  regulations  with  respect  to  minimum  operating  schedules 
for  standard  broadcast  stations  was  suspended  and  a  new  and  much 
shorter  minimum  operating  schedule  substituted. 

— K.  L.  Y. 


Recent  Commission  Decisions 

In  re  Revocation  of  Licenses  of  Panama  City  Broadcasting  Company  (WDLP), 
Panama  City,  Florida,  Docket  6001,  and  Ocala  Broadcasting  Company,  Inc., 
(WTMC),  O^ala,  Florida,  Docket  6000,  decided  December  2,  1942. 

These  cases  are  of  interest  not  only  because  of  the  rejection  by  a 
majority  of  the  Commission  of  the  doctrine  of  respondeat  superior  but 
becau.se  of  the  reversal  of  policy  set  forth  in  In  re  Revocation  of  License 
of  Station  WSAL,  Salisbury,  Maryland.  Docket  5795,  decided  February 
15,  1940,  in  which  the  Commission  said : 

“Where,  as  here,  a  license  is  obtained  as  a  direct  result  of  false  statements 
and  representations  under  oath,  involving,  among  other  things,  an  applicant’s 
financial  responsibility,  and  made  to  the  Commission  in  the  application  itself  as 
well  as  in  the  evidence  submitted  at  public  hearing  in  support  thereof,  the  Com¬ 
mission  has  only  one  course  of  action  and  that  is  to  make  final  its  order  of  revo¬ 
cation  upon  that  ground  alone.  ..." 

Alleged  misrepresentation  of  facts  concerning  the  financing,  owner¬ 
ship  and  control  of  the  respondents  for  the  purpose  of  concealing  the 
interest  of  John  H.  Perry,  intervener,  led  the  Commission  to  issue  its 
orders  revoking  the  licenses  of  both  WDLP  and  WTMC  January  21, 
1941.  Respondents  requested  a  hearing  which  was  held  June  16,  to 
June  19,  1941  before  Paul  A.  Walker,  Commissioner.  At  this  hearing 
the  following  facts  were  brought  forth : 
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Auffust  18,  1938  an  application  for  a  new  station  at  Panama  City 
was  filed  by  Panama  City  Broadcasting  Company  whose  sole  incorpora¬ 
tors,  subscribers  to  stock,  directors  and  officers  were  Messrs.  Roll,  Cook 
and  deWitt.  local  residents  of  Panama  City  who  had  no  newspaper 
connections.  A.ssets  of  the  corporation  amounting  to  $20,000  were  fur¬ 
nished  by  the  News-Journal  Company  and  Pensacola  Broadcasting  Com¬ 
pany,  both  of  which  were  either  owned  or  controlled  by  Mr.  Perry,  It  was 
the  understanding  that  Mr.  Perr>'  would  be  substituted  as  majority 
stockholder  by  amendment  at  a  later  date.  Financial  statements  were 
filed  with  the  Commission  which  did  not  disclose  the  interest  of  Mr. 
Perry  or  the  corporations  which  he  controlled.  •  This  application  was 
granted  by  the  Commission  after  hearing  June  27,  1939,  the  said  hear¬ 
ing  being  devoid  of  reference  to  Mr.  Perry  or  his  corporate  ventures. 

The  Commi.ssion ’s  decision  points  out  other  evidences  of  alleged 
non-disclosure  and  false  statements.  Finally  on  April  8,  1940,  six  days 
after  its  initial  licen.se  was  granted  for  the  call  letters  WDLP,  respondent 
filed  an  application  for  consent  to  transfer  of  control  to  Bay  County 
Publishers,  Inc.,  owned  by  Mr,  Perry. 

The  majority  of  the  Commission  in  its  findings  and  conclusions 
stated,  inter  alia: 

"It  is  apparent  that  the  Q)mmission  was  grossly  misled  in  granting  the  con¬ 
struction  permit  and  later  the  license  to  Panama  Qty  Broadcasting  Company. 
The  application  which  the  Commission  thought  it  was  granting,  on  the  basis  of 
the  documents  filed  and  testimony  given  at  the  hearing,  was  the  application  of 
three  local  residents  of  Panama  City  for  a  station  which  they  alone  were  going 
to  finance,  own  and  control.  In  fact,  what  the  Commission  granted  was  the 
application  of  John  H.  Perry. 

"The  deception  practiced  on  the  Commission  was  deliberate  and  not  inno¬ 
cent.  From  first  to  last  Mr.  Perry’s  agents  consistently  refrained,  both  in  the 
written  applications  and  other  documents  filed  with  the  Commission  and  in  their 
oral  testimony,  from  volunteering  any  information  which  might  suggest  that  Mr. 
Perry  or  any  of  his  known  corporations  had  any  connection  with  the  respondent 
corporation.” 

Regarding  the  principle  of  respondeat  superior  the  Commission 
said  that  Mr.  Perry  could  undoubtedly  be  made  to  answer  for  the 
derelictions  of  his  agents. 

"We  do  not  think,  however,  that  a  man’s  fitness  to  hold  control  of  a  cor¬ 
porate  licensee  should  be  made  to  depend  on  a  technical  rule  of  law.” 

Notwithstanding  the  above  findings,  the  Commission  found  that  the 
station  had  been  rendering  an  outstanding  public  service  to  a  community 
without  any  other  local  broadcast  service,  and  that  in  war  times  it  is  most 
important  to  preserv’e  the  radio  as  a  means  of  communicating  with  the 
public. 

The  Commission  concluded,  therefore,  that  public  interest  would 
be  served  through  the  granting  of  a  renewal  of  the  license  of  WDLP, 
as  well  as  the  granting  of  the  pending  application  for  transfer  of  con¬ 
trol  to  Bay  County  Publishers,  Inc. 
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Commissioners  Fly,  Wakefield  and  Durr  in  dissenting,  concluded 
as  follows : 


“  .  .  .  The  issues  involved  in  this  proceeding  directly  affect  the  integrity  of 
proceedings  before  the  Commission  and,  indeed,  of  the  administrative  process. 
Consequently,  the  result  of  the  decision  is  not  limited  to  its  effect  on  the  parties 
hereto  or  to  the  community  served  by  the  licensed  station.  In  carrying  out  its 
functions  it  is  of  the  utmost  importance  that  the  Commission  be  able  to  rely 
on  representations  made  by  applicants  and  licensees,  whether  in  formal  applica¬ 
tions,  reports  filed  with  it  or  testimony  produced  before  it.  To  insist  that  such 
representations  be  worthy  of  reliance  is  the  least  that  the  Commission  should 
required  if  it  is  to  have  confidence  in  its  own  proceedings.’’ 


Concerning  the  case  of  Ocala  Broadcasting  Company,  Inc.,  licensee 
of  Station  WTMC,  a  majority  of  the  Commission  reached  the  same  con¬ 
clusion  as  it  did  regarding  Station  WDLP.  An  application  for  con¬ 
struction  permit  was  filed  with  the  Commission  in  the  name  of  John  T. 
Alsop  on  May  26,  1938.  The  application  represented  that  Mr.  Alsop 
had  $10,000  cash  on  deposit  to  finance  the  application  and  that  he  would 
be  in  absolute  control  of  the  application  and  the  proposed  station.  After 
hearing  held  on  October  14,  1938,  the  Commission  granted  the  applica¬ 
tion  March  14,  1939.  An  application  to  transfer  the  license  to  respond¬ 
ent  corporation  was  granted  by  the  Commis.sion  October  3,  1939.  April 
8,  1940  an  application  was  filed  with  the  Commission  for  consent  to 
transfer  control  of  the  licensee  of  WTMC  to  the  N ews-J ourrial  C’ompany, 
95  per  cent,  of  the  stock  of  which  was  owned  by  Mr.  Perry.  In  July, 
1940  the  Commission  secured  an  affidavit  from  Mr.  Alsop  .stating  that 
the  statements  he  had  made  to  the  (’ommission  under  oath  in  connection 
with  the  Ocala  application  were  not  true. 

The  Commission  found  that  it  had  been  mi.sled  in  this  application  as 
in  that  of  Station  WDLP  and  that  Mr.  Perry  was  the  real  party  in 
interest.  However  the  relation  of  the  station  to  the  country  as  a  nation 
at  war  together  with  the  evidence  that  Station  WTMC  was  rendering 
a  service  highly  satisfactory  to  the  community  it  was  designed  to  serve, 
led  the  Commis.sion  to  renew  the  license  of  the  station  as  well  as  to  grant 
the  pending  application  for  transfer  of  control  to  the  N ews-.J ournal 
Company. 

Commissioners  Fly,  Wakefield  and  Durr  dissented  to  the  granting 
of  this  application  upon  the  same  grounds  set  forth  in  the  opinion  in  the 
matter  of  Station  WDLP. 

— D.  E.  T. 


In  Hie  Matter  of  Saginaw  Broadcasting  Company  (WSAM),  Saginaw,  Michigan, 
Docket  No.  6127. 

Station  WSAM,  operating  on  1230kc  with  power  of  100  watts 
night,  250  watts  daytime,  and  specified  hours,  made  application  to  the 
Commission  for  a  modification  of  its  license.  The  request  provided  for 
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a  change  in  frequency  to  1400kc.,  power  of  250  watts,  and  unlimited 
time  operations.  A  hearing  was  held  o»i  the  application  with  Radio 
Station  WJLB,  Detroit,  Michigan,  intervening. 

Subsequently,  on  May  19,  1942,  the  (’oinmission ’s  Findings  of  Fact 
and  Conclusions  were  made,  the  Commission  determining  that  the  grant¬ 
ing  of  the  application  would  serve  the  public  interest,  convenience  and 
necessity.  The  matters  considered  in  making  the  decision  can  be  sum¬ 
marized  as  follows : 

(1)  Although  three  stockholders  with  combined  holdings  of  a  40% 
interest  in  the  applicant  corporation  have  combined  interests  totaling 
over  95%  in  the  licensee  of  Station  WBCM,  there  is  no  common  control 
of  the  licensees  and  the  .stations  are  operated  independently  of  each 
other. 

(2)  The  proposed  operation  of  WSAM  would  deprive  approxi¬ 
mately  19,691  persons  of  service  from  that  station  during  certain  day¬ 
time  hours  and  approximately  7,575  persons  w’ould  be  deprived  of  ser¬ 
vice  from  WJLB.  However,  these  people  have  service  from  at  least 
four  stations.  It  was  further  found  that  WSAM,  operating  as  pro¬ 
posed,  would  serve  247,637  persons  during  the  day,  and  111,750  at  night. 
Aj)proximately  11,820  of  the  latter  persons  would  l>e  new  li.steners  in 
the  station’s  proposed  ser\ice  area. 

(3)  WSAM  is  a  lo(!a!  station,  having  no  chain  affiliation,  and  serv'es 
as  an  outlet  for  civic,  educational,  fraternal,  philanthropic,  commercial 
and  agricultural  interests  in  the  area.  The  proposed  operations  would 
permit  the  station  to  render  full  time  service,  instead  of  only  a  part 
time  service. 

The  Commission  stated  in  its  findings  that  no  question  was  raised 
under  its  policy  of  not  granting  applications  involving  the  use  of  ma¬ 
terials  (Memorandum  Opinion  of  April  27,  1942),  as  the  hearing  on  tins 
application  was  held  prior  to  the  announcement  of  .said  policy.  The 
applicant  had  on  hand  two  sets  of  crystals  prior  to  February  23,  1942 
(date  of  the  previous  Commission  Memorandum  Opinion  establishing 
policy  of  handling  broadca.sting  applications).  Therefore,  the  grant 
was  made  conditional  upon  delivery  of  one  set  of  crystals  to  a  well 
recognized  manufacturer  or  distributor. 

However,  on  October  20,  1942  the  Commission  amended  its  pro¬ 
posed  findings,  eliminating  the  requirement  for  disposition  of  one  set 
of  crystals  and  changed  its  previous  reference  to  its  Memorandum 
Opinion  of  April  27,  1942.  The  reason  for  these  amendments  was  the 
interpretation  of  said  Opinion,  issued  September  22,  1942,  which  per¬ 
mits  shifts  in  frequency  when  no  materials  other  than  quartz  crystals 
are  to  be  used,  under  certain  conditions.  The  subject  application  met 
the  conditions  of  that  policy,  and  therefore  was  granted. 


— C.  F.  D. 
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Broadcast  Actions  by  the  F.  C.  C. 

The  Federal  Communications  Commission  en  banc  approved  the 
transfer  of  control  of  The  Yankee  Network,  Inc.,  licensee  of  four  stand¬ 
ard  broadcast  stations,  (WNAC,  Boston;  WAAB,  Worcester;  WEAN, 
Providence,  and  WICC,  Bridgeport) ;  four  relay  stations,  two  experi¬ 
mental  stations,  and  two  high  frequency  stations,  through  the  sale  of 
the  capital  stock  of  The  Winter  Street  Corporation  (which  owns  100 
per  cent  control  of  The  Yankee  Network),  by  John  Shepard,  3rd,  and 
George  R.  Blodgett,  trustees,  to  The  General  Tire  and  Rubber  Company, 
Akron,  Ohio. 

There  is  also  being  sold  to  The  General  Tire  and  Rubber  C’onipany, 
as  a  part  of  the  same  transaction,  all  the  capital  stock  of  The  Colonial 
Network,  Inc.,  which  is  owned  50%  by  John  Shepard,  3rd,  and  50%  by 
his  brother,  Robert  F.  Shepard.  Colonial  is  not  a  licensee  of  a  broadcast 
station,  its  income  being  derived  principally  from  the  sale  of  station 
time  and  wire  transcription  service  to  subscribers. 

In  addition  to  its  position  of  licensee.  The  Yankee  Network,  Inc.  is 
engaged  in  the  operation  of  a  network  broadcast  system  employing  as 
outlets  the  four  broadcast  stations  licensed  to  it,  and  17  contract  outlets 
or  affiliated  stations  located  in  the  States  of  Maine,  Ma.ssachusetts,  Con¬ 
necticut,  New  Hampshire  and  Vermont. 

The  sellers  are  to  receive  $1,240,000.00  plus  an  additional  amount  to 
be  determined  on  the  date  of  transfer  equal  to  94%  of  the  aggregate  net 
quick  assets  of  the  seller  over  $100,000.00. 

Commissioners  Walker  and  Durr  dissented,  each  writing  separate 
dissenting  opinions. 

Commissioner  Walker  set  forth  the  following  views  in  connection 
with  his  dissent : 

"The  application  herein  does  not  show  on  its  face,  or  contain  therein,  convindng 
facts  that  the  public  interest  would  be  served  by  the  proposed  transfer.  A  pub¬ 
lic  hearing  would,  therefore,  seem  advisable 

"The  application  should,  in  any  event,  be  set  for  hearing  on  the  issue  of  trans¬ 
ferring  broadcast  stations  to  another  industry.  The  instant  application  involves 
not  only  the  control  of  certain  broadcast  stations  but  also  of  The  V'ankee  Net¬ 
work.  Inc. 

"Broadcasting  is  of  such  public  interest  and  importance  that  an  effort  should  be 
made  to  keep  it  separate  from  other  businesses.  If  a  transfer  of  chain  broad¬ 
casting  interests,  as  herein  proposed,  may  be  granted  to  a  tire  and  rubber  com¬ 
pany,  may  it  not  likewise  be  granted  to  a  motor  company  or  to  a  public  utility? 
The  precedent  having  once  been  established  of  transferring  licenses  controlling 
a  network  to  other  interests,  where  can  the  line  be  drawn?  Chain  broadcasting 
is  of  such  vital  public  consequence  and  public  interest  that  it  should  be  a  business 
in  and  of  itself,  and  disassociated  from  any  other  business.” 

Commissioner  Durr  made  the  following  statement  in  connection  with 
his  dissent; 
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“First,  a  question  of  absentee  ownership  and  control  is  presented.  The  stations 
involved  in  the  transfer  are  all  located  in  New  England.  1  he  control  is  now  in 
the  hands  of  people  who  are  residents  of  New  England  and  familiar  with  its 
problems  and  needs.  Transferee  is  an  Ohio  corporation  with  its  principal  place 
of  business  in  Akron.  Its  officers  and  directors  are  residents  of  Ohio  with  the 
exception  of  one  who  resides  in  Florida.  With  the  exception  of  two  brokerage 
houses  in  New  York  Gty,  all  stockholders  owning  1%  or  more  of  the  outstanding 
capital  stock  are  residents  of  Ohio.  Nor  does  the  application  show  that  the 
transferee  and  those  controlling  it  have  a  familiarity  with  or  interest  in  the  prob¬ 
lems  of  the  New  England  area. 

“Second,  the  transferee  is  a  large  manufacturing  concern  whose  products  have  a 
nationwide  distribution.  By  this  transfer  it  will  acquire,  as  an  adjunct  to  its 
private  business  operations,  a  number  of  broadcasting-  stations  which  together 
serve  a  major  portion  of  the  New  England  states.  With  the  networks  to  be  ac¬ 
quired  as  a  part  of  the  same  transaction,  it  will  have  access  by  radio  to  virtually 
the  entire  New  England  area. 

“  The  issue  presented  here  is  not  whether  interests  engaged  in  other  lines  of  busi¬ 
ness  should  be  prevented  from  owning  any  broadcasting  stations,  but  rather  the 
extent  to  which  they  should  be  permitted  to  go  in  the  acquisition  of  such  sta¬ 
tions.  Unless  some  limitation  is  imposed,  they  may  embark  upon  a  program  of 
station  acquisition  which  will  force  their  competitors,  and  even  concerns  in 
entirely  different  lines  of  business,  to  follow  the  same  course  in  order  to  sur¬ 
vive.  Such  a  course  would  tend  to  make  radio  broadcasting  an  adjunct  of 
private  commercial  enterprise  instead  of  the  independent  medium  of  entertain¬ 
ment  and  expression  which  it  must  be  if  it  is  really  to  serve  the  public  interest. 
Moreover,  the  war  has  greatly  accelerated  the  tendency  toward  bigness  in  indus¬ 
trial  concerns  which  has  long  been  under  way.  Will  it  be  in  the  public  interest 
to  consolidate  under  a  common  control  the  economic  power  of  large  business 
establishments  and  the  power  to  mold  public  opinion  which  is  inherent  in  the 
operation  of  broadcasting  stations? 

“These  are  questions  which  I  believe  should  be  carefully  investigated  before  the 
application  is  granted." 

— J.  c.  s. 

WHEC,  Inc.,  of  Rochester,  New  York,  a  pioneer  in  FM  broadcasting 
with  newspaper  affiliation,  on  December  22,  1942  received  the  first 
construction  permit  for  a  new  high  frequency  broadcast  station  since  the 
Federal  Communications  Commission  and  the  War  Production  Board 
virtually  froze  all  new  broadcast  station  construction  almost  a  year  ago. 

The  new  station,  W47R,  is  to  operate  on  44,700  kilocycles.  Its  cover¬ 
age  matches  the  3,200  square  miles  previously  authorized  to  the  Strom- 
berg-Carlson  station  in  Roche.ster,  W51R.  The  grant  was  made  subject 
to  the  final  outcome  of  the  Commission’s  newspaper  Order  No.  79. 

The  holder  of  the  new  construction  permit  has  long  had  experi¬ 
mental  high  frequency  broadcast  station  W8XAD  in  regular  program 
operation  in  Rochester  using  frequency  modulation.  The  new  W47R 
facilities  will  be  substantially  the  same  as  those  now  used  by  W8XAD. 
The  only  physical  changes  are  in  the  crystals  controlling  the  frequency 
and  a  slight  increase  in  power  of  the  existing  transmitter  still  well  within 
its  rated  capacity. 


— P.  W.  A. 
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Of  interest,  because  it  is  the  only  recent  grant  of  an  application  in¬ 
volving  a  lease,  is  the  Commission’s  action  authorizing  the  voluntary  as¬ 
signment  of  the  license  of  Station  WOW,  Omaha,  Nebraska,  from  Wood¬ 
men  of  the  World  Life  Insurance  Society  to  Radio  Station  WOW,  Inc. 
The  application  was  filed  on  October  8,  1942,  and  granted  on  December 
15,  1942,  without  a  hearing. 

The  application  for  consent  to  assignment  of  the  license  was  in  the 
usual  form  and  included  the  neces.sary  information  as  to  corporate  de¬ 
tails,  financial  responsibility,  qualifications  of  the  officers,  directors  and 
stockholders  of  the  assignee  corporation,  etc.,  differing  from  other  as.sign- 
ment  applications  only  in  the  fact  that  the  agreement  between  the  parties 
was  a  lease  agreement  instead  of  a  contract  for  sale  and  purcha.se.  The 
agreement  provided  that  the  Woodmen  of  the  World  Life  Insurance 
Society  would  lease  to  Radio  Station  WOW,  Inc.  for  a  period  of  fifteen 
years  the  land,  buildings,  towers,  equipment,  furniture  and  other  assets 
detailed  in  the  inventory  at  a  stipulated  monthly  rental.  All  contracts, 
all  good  will,  and  all  net  accounts  due  and  payable  for  commercial 
broadcasts  in  an  amount  of  $25,000.00,  were  to  be  transferred  with  the 
lease,  which  was  to  become  effective  when  the  Federal  Communications 
Commission  granted  the  les.see  a  license  to  operate  a  radio  station. 

The  lessee  agreed  to  maintain  the  station  in  first  class  condition,  to 
purchase  and  install  any  necessary  new  equipment,  pay  all  taxes,  and 
maintain  the  insurance.  At  the  end  of  the  fifteen-year  lea.se  period,  it 
is  to  deliver  possession  of  and  surrender  to  the  les.sor  all  the  land,  equip¬ 
ment,  buildings,  etc.,  in  good  order  and  to  assign  all  contracts  for  the 
broadcasting  of  commercial  programs.  After  any  default  in  the  monthly 
payments  and  upon  written  notice  of  the  lessor,  the  lessee  is  to  deliver 
all  property,  books,  accounts  and  contracts  affecting  commercial  business 
to  the  lessor  and,  upon  the  happening  of  certain  other  contingencies, 
such  as  bankruptcy,  defaulted  insurance  pr«“miums  (»r  taxes,  the  lessor 
may  give  the  lessee  ten  days  notice  of  the  expiration  of  the  lease.  The 
lessee  may  cancel  under  certain  conditions. 

The  lessee  agreed  to  pay  no  excessive  salaries  or  expense  accounts 
and  to  make  no  agreement  which  would  reduce  its  income  to  an  amount 
where  the  monthly  rental  could  not  be  paid.  It  is  to  keep  a  record  of 
all  contracts,  receipts,  and  disbursements  and  to  deposit  receipts  in  a 
bank  agreed  upon  by  the  parties,  the  lessor  to  have  the  right  to  examine 
the  books  and  accounts. 

It  will  be  noted  that,  although  the  leased  property  is  to  be  returned 
to  the  lessor  at  the  end  of  the  lease  period,  there  is  no  mention  in  the 
lease  agreement  or  the  application  of  an  eventual  return  of  the  license 
to  the  assignor;  the  Commission’s  con.sent  to  the  assignment  of  the 
license  did  not  in  any  way  authorize  the  transfer  of  the  license  back  to 
the  Woodmen  of  the  World  Life  Insurance  Society  at  the  end  of  the 
lea.se  period  nor  commit  the  (’ommi.ssion  to  any  course  of  action  with 
respect  to  the  license  at  that  time. 

— E.  D.  J. 


